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CURRENT TOPICS. 


In Cook v. Commonwealth, decided oy the 
Supreme Court of the United States at the 
present term, a statute of the State of Penn- 
sylvania imposed a tax upon sales made by 
auction in certain counties in the state, dis- 
criminating in the amount to be paid in favor 
of domestic and against foreign goods. The 
law also required auctioneers to take out a li- 
cense, to make reports of such sales, and to pay 
into the treasury the taxes on these sales. 
The defendant refused to pay the tax for 
which he was liable under the law, for the sale 
of goods which had been imported and which 
he had sold for the importers in the original 
packages. Inthesuit, in which judgment was 
rendered against him in the Supreme Court of 
Pennsylvania, he defended himself on the 
ground that these statutes were void, because 
forbidden by Sections 8 and 10 of Article I. 
of the Con.titution of the United States. The 
Supreme Court of the United States has re- 
versed this decision, holding the act in conflict 
with the Federal Constitution. ‘It is ar- 
gued,’’ say the court, ‘‘that the author- 
ity of the auctioneer to make any sales 
is derived from the state, and that the state 
can, therefore, impose upon him a tax for the 
privilege conferred, and that the mode adopted 
by the statute of measuring that tax is within 
the power of the state. That being a tax on 
him for the right or privilege to sell at auction, 
it is not a tax on the article sold, but the 
amount of the sales made by him is made the 
measure of the tax on that privilege. In sup- 
port of this view, it is said that the importer 
could himself have made sale of his goods 
without subjecting the sale to the tax. The 
argument is fallacious, because without an 
auctioneer’s license he could not have sold at 
auction even his own goods, If he had pro- 
cured, or could have procured, a license, he 
would then have been subject by the statute to 
the tax, for it makes no exception. By the 
express language of the statute the auctioneer 
is to collect this tax and pay it into the treas- 
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ry. From whom is he to collect it, if notu 
from the owner of the goods? If the tax was 
intended to be levied on the auctioneer, he 
would not have been required first to collect it 
and then pay it over. It was, then, a tax on 
the privilege of selling foreign goods at auction, 
for such goods could only be sold at auction 
by paying the tax on the amount of the sales.”’ 
The court conclude that a tax on sales*made 
by an auctioneer is a tax on the goods sold 
within the terms of the latest decision of the 
court on this question, (Welton v. State of 
Missouri, 92 U. S., 288, 3 Cent. L. J. 116,) 
and other cases. And when applied to foreign 
goods sold in the original packages of the im- 
porter, before they have become incorporated 
with the general property of the country, the 
law imposing such a tax is void as levying a 
duty on imports. 





In Harrington v. Victoria Dock Co., 39 L. 
T. N. S. 120, recently decided by the English 
Court of Appeal, the validity of a contract in- 
volving a subsidy from one of the* parties to 
the agent of the other was considered. An 
engineer employed by the ship owner to advise 
and estimate on the repair of ships, stipulated 
with the contractors for a commission on the 
contract obtained by his influence thus se- 
cured. The action was by him to compel pay- 
ment of his commission. The court dismissed 
the action. Cocksurn, C.J., said: ‘*I will 
assume that the effect of the agreement was 
not to induce the plaintiff to do anything that 
was dishonest towards his employers. I as- 
sume that for the purpose of argument, but 
in no other way; for, unless upon the findings 
of the jury as they stand I were prepared to 
give judgment against the plaintiff, I should 
have been of the opinion that the case ought 
to be sent to a new trial, for I am not satisfied 
with the finding in favor of the plaintiff. But 
I think we can give judgment on the findings 
as they stand against the plaintiff; for I am 
of opinion that where a bribe or promise of a 
bribe is given to a person employed by anoth- 
er, and is given by some one who has con- 
tracted with the employer, in order to induce 
the agent to do something in contravention or ‘ 
derogation of his duty of loyalty and fidelity to 
his employer, that is a corrupt bargain—the 
man who takes the bribe or promise of a bribe, 
knowing that the object is to bias his mind, 
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so as to induce him to be dishonest, | of action unknown to the common law, and 


it is as between them a corrupt bargain, and it 
is unnecessary to inquire into its actual effect or 
operation. The tendency of it is undoubtedly 
to bias and influence the mind of the agent 
and lead him to be disloyal and unfaithful to 
his employer. It is intended to have that ef- 
fect. The man who takes it does it with the 
perfect knowledge that it is intended to influ- 
ence his mind so as to induce him to act un- 
faithfully towards his employer. To say this was 
not corrupt would be a coztradiction in terms ; 
and to allow trustees to enter into and enforce 
such a contract would be fraught with the 
most mischievous consequences. It does not 
matter whether the employer has been, in fact, 
damnified ; it isenough thatit was intended to 
be injurious to him; that is a corrupt object, 
and it vitiates the contract.’’ See Fellows v. 
Northrup, 39 N. Y. 117; Cassard v. Hinman, 
6 Bosw. 8; Holbrook v. Wilson, 4 Id. 64; 
Fulton v. Whitner, 66 N. Y. 548; Marvin v, 
Buchanan, 62 Barb. 468; 14 Daily Reg. 908. 





The Court of Appeals of New York in a 
very lengthy opinion, concurred in by every 
member of the court, has affirmed the con- 
stitutionality of the statute of that state 
known as the civil damage law. Bertholf v. 
O'Reilly. 18 Alb. L. J. 389. This act, which 
gives to every person ‘‘who shall be injured 
in person or property, or means of support 
by any intoxicated person, or in consequence 
of the intoxication’’ of any person, a right of 


- action against any person who shall, by sel- 


ling or giving away intoxicating liquors, have 
caused the intoxication in whole or in part, 
also) declares that ‘tany person, owning or 
renting or permitting the occupation of any 
building or premises, and having knowledge 
that intoxicating liquors are to be sold there- 
on, shall be liable, severally and jointly, with 
the person or persons selling or giving intoxi- 
cating liquors aforesaid for all damages sus- 
tained, and for exemplary damages.’’ The 
action in this case was brought against the 
landlord under the latter part of the section. 
It was urged that the statute was unconstitu- 
tional for the reasons, first, as authorizing 
the taking of private property without ‘‘due 
process of law,’’ as required by the constitu- 
tion; and, second, because it creates a right 





subjects the property of one person to be 
taken in satisfaction of injuries suffered by 
another remotely resulting from an act of the 
person charged, which act is neither negligent 
nor wrongful on his part, but which may be 
in all respects in conformity with law. The 
court however holds that the legislature, hav- 
ing a right to regulate the traffic in intoxicat- 
ing liquors, can impose such conditions as it 
wishes, and that the value of property is im- 
paired docs not render the act void. The 
right of the state to regulate the traffic in in- 
toxicating liquors within its limits has been 
exercised from the foundation of the govern- 
ment, and is not open to question. The state 
may prescribe the persons by whom and the 
conditions under which the traffic may be 
carried on. It may impose upon those who 
act under its license such liabilities and pen- 
alties as in its judgment are proper to secure 
society against the dangers of the traffic and 
individuals against injuries committed by in- 
toxicated persons under the influence of, or 
resulting from, their intoxication. The li- 
censee, by accepting a license and acquiring 
thereby a privilege from the state to engage 
in the traffic, a privilege confined to those 
who are licensees, and withheld from all other 
citizens, takes it subject to any conditions 
which the legislature may attach to its exer- 
cise. He consents to be bound by the con- 
ditions when he accepts the license; and the 
state is the sole judge of the reasonableness 
of the conditions imposed. And the power 
of the legislature, as a part of the excise 
system, to impose the liabilities imposed by 
the act in question, upon licensed dealers, as 
a condition of granting the license, cannot 
be questioned. ‘‘It cannot be denied,’’ say 
the court, ‘‘that the liability sought to be im- 
posed by the act is of a very sweeping char- 
acter, and may, in many cases, entail severe 
pecuniary liability, and its language may in- 
clude cases not within the real purpose of the 
enactment. The owner of a building who 
lets it to be occupied for the sale of general 
merchandise, including wines and liquors, 
may, under the act, be made liable for the 
acts of an intoxicated person, where his only 
fault is that he leased the premises for a gen- 
eral business, including the sale of intoxicat- 
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ing liquors, in the same way as other merchan- 
dise. The liability is not restricted to the 
results of intoxication from liquors sold or 
given away to be drunk on the premises of the 


seller. There is no way by which the owner of | 


real property can escape possible liability forthe 
results of intoxication where he leases or per- 
mits the occupation of his premises, with the 
knowledge that the business of the sale of 
liquors is to be carried on on the premises, 
whether alone or in connection with other 
merchandise, or whether they are to be sold 
to be drunk on the premises or to be carried 
away and used elsewhere. His only abso- 
lute protection against the liability imposed 
by the act is to be found in not using or per- 
mitting the premises to be used for the sale 
of intoxicating liquors.’’ The constitution- 
ality of statutes of similar scope has been af- 
firmed in New Hampshire, Bednore v. New- 
ton, 34 N. H. 117s. c. 3 Cent. L. J. 313; in 
Ohio, Mulford v. Clewell, 21 Ohio St. 191; 
Duroy v. Lechter, 10 Id. 483; in Illinois, 
State v. Johnson, 3 Month. W. J. 72, and in 
Indiana, Schafer v. Smith, 4 Cent. L. J. 271. 
In the latter state the section giving exemplary 
damages has been declared unconstitutional. 
Koerner v. Oberly, 5 Cent. L. J. 30. 








ESTOPPEL BY CONDUCT. 


For a long period of time, the maxim 
‘‘estoppels are odious’’ stoutly resisted all the 
blows directed at it ; and indeed the doctrine of 
equitable estoppel is of very recent growth. It 
is not our intention here to make alengthy ex- 
amination of this doctrine ; but we will content 
ourselves with a review of some of its principal 
points as shown by leading cases thereon. 

What action induced by a party’s conduct 
will justify an estoppel? ‘The authorities all 
agree on this point; that the representations 
or conduct relied upon as an estoppel must 
have been operative,so much as to have induced 
action on the part of the party who wishes to 
take advantage of it. Throughout the whole 
doctrine of estoppel, the principle is that a 
man is prevented from alleging the truth, 
when a previous assertion of a falshoodor a 
willful silence in regard to a truth known to 
him, and when it was his duty to disclose the 
truth, has induced another to do an act 
which would result in irreparable loss to him, 





were his opponent allowed to gainsay his 
former acts or representations. This doctrine 
is laid down by Cooley, J., who in delivering 
the opinion of the court in Meister v. Birney 
24 Mich. 435, said, ‘* There can be no estoppel 
unless the plaintiff was induced to take some * 
action in reliance upon the statement, which 
he was not legally bound to take, which other- 
wise he would not have taken and which will 
result to his detriment, if the statement upon 
which he relied is allowed to be disproved.’’ 
Among the other cases upholding the same 
doctrine might be cited Patterson v. Lytle, 1 
Jones, Pa. 53, Otis v. Sell, 8 Barb. 102, 
Eldred v. Hazlett, 9 Casey 307, Brookman v. 
Metcalf, 4 Rob. 568. But this doctrine will 
not apply to a case of a debtor and creditor 
where in consideration of an extension of time 
the debtor agrees not to plead the statute of 
limitations. Shapley v. Abbott, 42 N. Y. 443. 
Alteration only in position involved in the 
bringing of an action is net ground for an 
estoppel. In the case of East v. Dolihite 
72 N. C. 562, Rodman, J., in delivering the 
opinion of the court, said: ‘‘ The damage to 
support an estoppel against the owner of an 
estate and convert him into a trustee must 
be something more substantial than would 
amount to a consideration in a contract. It 
must be a substantial one and of such a 
character that the person sustaining it cannot 
be adequately compensated by pecuniary dam- 
ages.’’ The court of the last resort generally 
agrees with the rule that admissions, or declara- 
tion, or admissions made to third parties can 
form no grounds for an estoppel. Notwith- 
standing the disregard with which courts hold 
the admissions or declarations made to the im- 
pertinent questions of meddlesome and intrin- 
guing persons, there are however exceptional 
cases to this rule; such as Mitchell v. Reed, 9 
Cal. 204, Gailinghouse v. Whitwell, 31 Barb. 
208; the first of which was a.case where the 
plaintiff, a Good Templar, kept a grocery in 
which liquor was sold. Plaintiff repeatedly 
asserted to parties, that he did not sell the 
liquors, that they belonged to his clerk, who 
generally keptithe store. ‘Thereupon one of the 
clerk’s creditors, on being told of such owner- 
ship of the liquors, by the grocer, attached 
and sold them as being those of the clerk, 
his debtor. In this case Burnett J., said: ‘If 
parties choose to make untrue statements by 
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which others are injured, they should be | 


estopped tounsay that which they have before 
said. Estoppels in general are odious, but 
in mercantile and ordinary business transac- 
tions, where men must trust to appearances and 
the declarations of parties because they have 
no other means of information in such cases, 
the courts have been inclined to extend the 
list of estoppels.’’ Silence, as we have before 
seen, is a tortious omission when it is the 
party’s duty to speak on the fact of which he 
is cognizant ; forsuch silence though negative 
in form becomes, by the party presisting in it, 
operative in effect; and Agnew, J., in Chap- 
man v. Chapman, 59 Pa. St., 214, said: 
** Silence will postpone a title when one should 
speak out. When knowing his own right, one 
suffers his silence to lull to rest instead of 
warning of danger, when, to use the language 
of the books, silence becomes a fraud.’’ 

Baron Bramwell, in Cornish v. Abingdon, 
4H. &N. 549, said: ‘The rule is, that if a 
man so conducts himself, whether intentional- 
ly or not, that a reasonable person would infer 
that a certain state of affairs exists, and acts 
on that inference, he shall afterwards be estop- 
ped from denying it.’’ Among the many other 
English cases holding to the same rule, are 
Pickard v. Sears, 6 Ad. & Ell. 469; Gregg v. 
Wells, 10 Id. 90; Woodly v. Coventry, 2H. & 
C. 164; and inthe United States, Buchanan 
v. Moore, 13 S. & R. 304; Manufactur- 
ers’ and Traders’ Bank v. Hazard, 30N. Y. 
226; Chapman v. Chapman, supra; Storrs v. 
Baker, 6 Johns.Ch. 166 ; Finnegan v. Carraher, 
47 N. Y. 493; Commonwealth v. Molty, 10 
Barr. 530; Welland Canal Co. v. Hathway, 8 
Wend. 480. But the act must have been ex- 
pressly designed to influence the conduct of 
another, and must, in fact, have influenced it. 
See Wilcox v. Howell, 44 N. Y. 398; Brown 
v. Bowen, 30 Id. 541; Kuhl v. Jersey City, 8 
C. E. Green, 84. 

It may be proper here to consider, what 
would be the effect of a record, giving notice 
of the fact to all parties. In the case of Hill 
v. Epley, 7 Casey, 331, Strong, J., said: ‘‘If, 
therefore, the truth be known to both parties, 
or if they have equal means of knowing, there 
can be no estoppel.’’ For a more lucid illus- 
tration of the point under consideration, we 


cannot do better than quote the language of | 





Mr. Justice Field, in the case of Brant v. 
Virginia Coal and Iron Co., 4 Cent. L. J. 181: 
‘*There are, undoubtedly, cases where a party 
may be concluded from asserting his original 
rights to property in consequence of his acts 
or conduct, in which the presence of fraud, 
actual or constructive, is wanting; as where 
one of two innocent parties must suffer from 
the negligence of another, he through whose 
agency the negligence was occasioned will be 
held to bear the loss; and where one has re- 
ceived the fruits of a transaction, he is not 
permitted to deny its validity whilst retaining 
its benefits. * * * * It is also essential 
for its application, with respect to the title of 
real property, that the party claiming to have 
been influenced by the conduct or declarations 
of another to his injury, was himself not only 
destitute of knowledge of the true state of 
the title, but also of any convenient and availa- 
ble means of acquiring such knowledge. 
Where the condition of the title is known to 
both parties, or both have the sathe means of 
ascertaining the truth, there can be no estop- 
pel. Crest v. Jack, 3 Watts 240; Knouff v-. 
Thompson, 4 Harris 361. Tested by these 
views, the defense of estoppel set up in this 
case entirely fails.’’ 

The same doctrine was followed in the same 
court in the recent case of Morgan v. Chicago 
& Alton R. R. Co., Chicago Legal News, p. 
238 (1878), where the defendant claims that 
it has enjoyed undisputed possession for a 
number of years, and that the record discloses 
a case of estoppel in pais, and that the appel- 
lant is thereby debarred from maintaining the 
claim which he seeks to enforce in the litiga- 
tion. 

The principle is an important one in the ad- 
ministration of the law. It often gives triumph 
to the right and justice where nothing else 
could save from defeat. It proceeds upon 
the ground that he who has been silent in 
regard to his alleged rights when he ought in 
good faith to have spoken, shall not be heard 
to speak when he should hold his peace. 

C. M. D. 


<_> 
> 


The California Constitutional Convention has decided 
to increase the salaries to be paid to the Judges of the 
Supreme Court, and « proposition is under considera- 
tion for the appointment of judges for life, or during 
good behavior. 
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TRADE-MARKS — JURISDICTION OF FED- 
ERAL COURTS. 





LEIDERSDORF v. FLINT. 


United States Circuit Court, Eastern District of 
Wisconsin, November, 1878. 


Before Hon. CHARLES E. DYER, District Judge. 


1. THE EIGHTH CLAUSE OF THE EIGHTH SECTION 
of the first article of the Constitution of the United 
States, does not confer upon Congress the power to 
legislate upon tue subject of trade-mavks. Chapter 
2, title 60, United States Revised Statutes,  re- 
lating to trade-marks, is therefore unconstitutional. 

2. Tuk FEDERAL COURTS HAVE NOT JURISDICTION 
ofabill in equity to restrain an infringement of a trade- 
mark, where both parties to the suit are citizens of the 
same state. 


Winfield Smith, for complainants; Jenkins, El- 


liott, & Winkier, for defendant. 

DYER, J.: 

This is a bill for an injunction to restrain an al- 
leged infringement by defendant of complainant’s 
trade-mark, used upon packages of tobacco, and 
registered according to Act of Congress. Both 
complainants and defendant are citizens of Wis- 
cousin, and the billis based upon that provision 
of section 4942, Rev. Stat., which gives to the 
party aggrieved, by the wrongful use of his trade- 
mark, a remedy by injunction acdording to the 
course of equity in any court having jurisdiction 
over the person guilty of such wrongful use, and 
is filed upon the theory that this court has juris- 
diction te entertain such a bill, though both par- 
ties are citizens of the same state. 

The bill is demurred to on the ground that the 
court has no jurisdiction, and the demurrer raises 
the question of the constitutional power of Con- 
gress to legislate upon the subject of trade-marks. 
The question is important, and appears to be new, 
since, with the exception of Duwell v. Bohmer, 10 
Ch. L. N., 356, we were referred upon the argu- 
ment to no reported case in which it has been de- 
termined. 

The statutory provisions relating to trade-marks 
are contained in title 60, Rev. Stat., which is en- 
titled *- Patents, Trade-Marks, and Copyrights.” 
They authorize the registration of trade-marks, 
impose restrictions,upon such registration, and con- 
fer certain remedies for the protection of the rights 
of parties who have complied with the require- 
ments of the statute. I'he remedies thus given 
are mentioned in section 4942, which provides 
“that any person who shall reproduce, counterfeit, 
copy, or imitate any recorded trade-mark, and 
affix the same to goods of substantially the same 
descriptive properties and qualities as those re- 
ferred to in the registration, shall be liable to an 
action on the case for damages for such wrong- 
ful use of such trade-mark, at the suit of the 
owner thereof; and the party aggrieved shall 
also have his remedy according to the course of 
equity to enjoin the wrongful use of his trade- 
mark, and to recover compensation therefor, in 


| 
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| 
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any court having jurisdiction over the person 
guilty of such wrongful use.”’ 

The only clause in the Constitution from which 
it can be claimed Congress derives its power to 
legislate upon the subject, is art. 1, sec. 8, clause 
8, which authorizes Congress ‘‘to promote the pro- 
gress of science and useful arts by securing for 
limited times to authors and inventors, the ex- 
clusive right to their respective writings and dis- 
coveries.” If the power in question is given by 
this clause of the Constitution, then, inasmuch as 
by sec. 629 of the Rey. Stat., the circuit courts 
are invested with original jurisdiction of all suits 
at law or in equity arising under the patent or 
copyright laws of the United States, and in view 
of the Act of Congress of March 3, 1875, which 
confers jurisdiction in all civil cases arising un- 
der any law of the United States where the amount 
in dispute exceeds $500, and of the prcvisions of 
sec. 4942, Rev. Stat., above referred to, there is 
ground for claiming that the courts of the United 

tates have jurisdiction in suits which involve the 
right to trade-marks without regard to the citizen- 
ship of parties. 

Bat in contending that the power fo legislate 
upon the subject of trade-marks is derived from 
the constitutional provision before cited, it must 
be necessarily assumed that the maker of a trade- 
mark is an ‘‘author or inventor,’’ and that a trade- 
mark is a ‘‘writing or discovery” within the mean- 
ing of that clause. 

Argument, we think, can hardly be needed to 
demonstrate that a law, regulating trade-marks, 
is not in any just sense a copyright law. The gen- 
eral meaning of the term ‘‘ copyright” is an au- 
thor’s exclusive right of property in th: work 
which he produces. It includes the right of the 
citizen who is an author of any book or writing, 
any literary, dramatic or musical composition, any 
engraving, painting, map, chart, or print, and of 
models or designs intended as works of art. : It is 
something which appertains to authors who, by 
their writings and designs, promote the advance- 
ment of literature, science, and the useful arts. 
An author, by standard definition, ‘is one who 
produces, creates or brings into being; the begin- 
ner, former or first mover of anything; hence the 
efficient cause of a thing.” 

The term is appropriately applied to one who 
composes or writes a book, ‘‘or writing,” and in 
a more general sense to one whose occupation is 
to compose and write books or “ writings.” 

So, too, invention implies originality. Origi- 
nality, not mere mechanical dexterity, is the test 
of invention. Blake v. Stafford, 3 Fish. 305. It is 
the ‘‘finding out, contriving, creating of some- 
thing which did not exist, and was not known be- 
fore, and which can be made useful and advan- 
tageous in the pursuits of life, or which can add to 
the enjoyments of mankind.’’ Conover v. Roach, 
4 Fish. 16; Ransom v. Mayor of New York, 1 
Fish. 264. ‘To entitle one to the character of an 
inventor, he must himself have conceived the idea 
embodied in his improvement. It must be the 
product of hisown mind and genius.’’ Pitts v. 
Hall, 2 Blatchf. 234 
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The dissimilar characteristics of trade-marks 
and copyrights and inventions for which patents 
may be granted, have been pointed out or illus- 
trated in various adjudicated cases. A trade-mark 
has been very well defined as one’s commercial 
signature to*his goods. It may consist of a name, 
symbol, figure, letter, form, or device, if adopted 
and used by a manufacturer or merchant in order 
to designate the goods he manufactures or sells to 
distinguish the same from those manufactured or 
sold by another, so that the goods may be known 
in the market as his, and to enable bim to secure 
such profits as result from his reputation for skill, 
industry, and fidelity. McLean v. Fleming, 6 
Otto, 254; Upton, Trade-Marks, 9; Taylor v. Car- 
penter, 2 Sandf. Ch. 603. 

The basis of a trade-mark right is primarily the 
encouragement of trade. As the court, in discuss- 
ing the subject,says, in Partridge v. Menck, 2 Paige, 
103, the question in such case is not whether a 
person was the original inventor and proprietor of 
the article made by him, and upon which he puts 
his trade-mark; nor whether the article made and 
sold by another under his trade-mark is an article 
of the same quality or value. But the court pro- 
ceeds upon the ground that the complainant has a 
valuable interest in the good-will of his trade or 
business, and that having appropriated to himself 
a particular label or sign, or trade-mark, indicating 
that the article is manufactured or sold by him or 
by his authority, or that he carries on his business 
ata particular place, he is eutitled to protection 
against any other person who pirates upon the 
good-will of his customers or of the patrons of his 
trade or business by sailing under his flag without 
his authority or consent. 

The name, word, mark, device or symbol consti- 
tuting a trade-mark, may be devoid of novelty, 
originality and of anything partaking of the na- 
ture of invention. As the Supreme Court says in 
Canal Company v. Clark, 13 Wall. 322: ‘“ Undoubt- 
edly words or devices may be adopted as trade- 
marks which are not original inventions of him 
who adopts them. Property in a trade-mark, or 
rather in the use of a trade-mark or name, has 
very little analogy to that which exists in copy- 
rights or in patents for inventions. Words in com- 
mon use, with some exceptions may be adopted if, 
at the time of their adoption, they were not em- 
ployed to designate the same, or like articles of 
production.”” Soin McLean v. Fleming, supra, it 
is said that trade marks are not required to be new, 
and may not involve the least invention or skill in 
their application or discovery. 

As is well shown by a writer who has with evi- 
dent care collated the authorities on this subject, 
(7 Cent. L. J. 148) the foundation of title to a 
trade-mark is priority of adoption and actual use 
in trade, and it neither in application nor discov- 
ery, necessarily possesses the elements of origin- 
ality, novelty or invention. 

The power given Congress to promote the pro- 
gress of science and useful arts, is restricted to the 
rights of authors and inventors, and further, their 
rights are only to be secured fora limited time. 
Livingston v. Van Ingen, 9 Jobns. 566. This limi- 
tation in timeis imposed by the constitutional 





provision itself. But the right to a trade-mark is 
of common law origin, and as a common law right 
is limited only by the period of its use, and ceases 
only with its abandonment. Property in inventions 
and discoveries did not exist at common law, and 
for their protection we have to look wholly to the 
constitutional provision on the subject. 

The consideration for which a grant is made by 
the public to the author of a new and useful inven- 
tion of an exclusive right, is the benefit resulting 
to the public from the invention. The congent of 
the inventor to make his invention known and 
available to others, and ultimately to give it to the 
public, constitutes the consideration for which he 
is enti_lud to receive protection from the govern- 
mentin the form of the grant of an exclusive 
right. Curtis on Patents, preface. For when the 
exclusive right to use a trade-mark terminates, no 
corresponding benefit results to the public. Its 
value is gone when it ceases to be exclusive and 
becomes the property of the public. 

Mr. Browne in his treatise on Trade-marks says: 
“The rights of inventors and authors, as long set- 
tled in Great Britain, were familiar to the framers 
of the Constitution; and as Mr. Justice Story says, 
it is doubtless to this knowledge of the common 
law and statutable rights of authors and inventors 
that we are to attribute the constitutional pro- 
vision being beneticial to all parties. It was bene- 
ficial to authors and inventors because it main- 
tained their rights to the product of their intellec- 
tual labor; and beneficial to the public, as it would 
promote the progress of science and the useful 
arts, and admit the people at large, after a short 
interval, to the full possession and enjoyment of 
all writings and inventions, without restraint. In 
short, the only bcon which could be offered to in- 
ventors, to disclose the secrets of their discoveries, 
would be the exclusive right and profit of them, 
as a monopoly for a limited period. A copyright 
is limited by time; a trade-mark is not. A 
copyright is limited territorially, but a trade-mark 
acknowledges no boundaries. They are unlike in 
their natures.”’ 

In every aspect suggested, and in other respects 
which might be suggested, it would seem that the 
analogy between property in the use of a trade- 
mark and a patent for an invention, and between 
a trade-mark right and a copyright, fails. Property 
in a trade-mark exists independently of stat- 
ute. It is otherwise with inventions aud discov- 
eries. They, asis said by the court in Rodgers v. 
Philip, 10. G. 31, ‘‘are protected only in conse- 
quence of the constitutional provision on the sub- 
ject, which does not apply to trade-marks.” 

Considering with care the important question 
involved, and not unmindful that the question 
whether a law be void for repugnancy to the Con- 
stitution or for want of constitutional authority to 
enact it, is at all times one of much delicacy, I 
am constrained to hold that legislation upon the 
subject of trade-marks is not authorized either by 
the letter or spirit of the constitutional provision 
from which’such authority is sought to be deduced. 
The maker of a trade-mark is neither an author.or 
inventor, and a trade-mark is neither a writing 
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nor a discovery within the meaning and intent of 
the constitutional clause in question. 

It may be added that the constitutionelity of the 
trade-mark statute cannot be sustained under the 
clause which gives to Congress the power to regu- 
late commerce among the several States, nor in 
my opinion under any of the provisions of the 
Constitution’which prescribe the legislative powers 
of Congress. 

From these views it follows, that this court is 
without jurisdiction to entertain{the present con- 
troversy, which, as before stated, is between citi- 
zens of the same'state. 

Demurrer to bill sustained. 

In this opinion Mr. Justice Harlan, who sat at 
the hearing, concurred. 

NoTE.—See Mr. Ritchie’s articles on The Jurisdic- 
tion of Federal Courts in Trade-mark Cases, ante pp. 
148, 168, referred to in this opinion, in which the de- 
cision in Duwell v. Bohmer, cited in the above opinion, 
is criticised and the subject discussed at considerable 
length.—ED. CENT. L. J.] 
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LITIGATION OF PARAMOUNT TITLE IN 
FORECLOSURE SUITS. 








BRADLEY v. PARKHURST. 





Supreme Court of Kansas, July Term, 1878. 


Hon. Auoeee H. HORTON, Chief Justice. 
” . M. VALENTINE : 
“ DD. J. BREWER, »} Associate Justices. 
THE QUESTION OF ADVERSE AND PARAMOUNT 
TITLE may be litigated in an action to foreclose a 


mortgage. 


Error from Montgomery County District Court. 

Parkhurst, as plaintiff, brought this action to 
foreclose a mortgage on block 85, and the west 
one-half ®of block 84, in the City of Independence, 
executed to him on the 17th of February, 1873, by 
W. C. Sylvester and wife. D.T. Camenga, J. M. 
Anderson, Enoch Sylvester, and Bridget Bradley 
were joined as co-defendants. 

W.C. Sylvester and wife, mortgagors, and Enoch 
Sylvester;made default;.Camenga and Anderson 
answered, admitting plaintiff’s cause of action, and 
set up aclaimas junior mortgagees. Mrs. Bradley 
claimed the land by title paramount to that of 
Parkhurst’s mortgagors, Sylvester and wife. 

Nathan Cree, for plaintiff in errer; Daniel Grass, 
for defendant in error. 

BREWER, J., delivered the opinion of the Court. 

* * * * * * * * * 

Can the question of title paramount be litigated 
in an action to foreclose a mortgage? And here the 
question may arise in two ways: First, can a mort- 
gagee compel a defendant, other than the mort- 
gagor, to litigate the question of title paramount? 
Second, where a defendant, sued in an action to 
foreclose a mortgage, sets up in his answer a para- 
mount title, and without objection goes to trial 
upon that issue, can he, if beaten, ask a reversal 
on the ground that such an issue was not properly 
triable in the action? The question now presented 
to us comes in the latter form. 
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on a motion, plaintiff in error filed an answer set- 
ting up her title in detail, and went to trial upon 
the issue thus raised without objection. Can she 
now say that such issue was not triable? 

That under the old practice, title paramount 
could not be tried in an action to foreclose a mort- 
gage, cannot be doubted; and such seems to be the 
rule in states where the code practice obtains, and 
separate law and equity tribunals have ceased te 
exist. A reference to a few of the authorities will 
make this plain. In San Francisco v. Lawton, 18 
Cal. 465, it was held, that adverse titles were not 
proper subjects of determination in a foreclosure 
suit. To the same effect, Cragan v. Minor, de- 
cided by the same court, 6 Cent. L. J. 354. In 
Banning v. Bradford, 21 Minn. 308, the court de- 
cided that a mortgagee cannot maintain an action 
against one claiming by title adverse, and if valid, 
paramount to that of the mortgagor. In McCormick 
v. Wilson, 25 [ll]. 274, it was said that where the alle- 
gation in the petition is of title subordinate to the 
mortgage, a decree on default affects no title or in- 
terest not subordinate thereto. In Eagle Fire Ins. 
Co. v. Lent, 6 Paige, 635, the chancellor held that 
a mortgagee has no right to make a person 
whose claim is prior to the mortgage, and who 
holds a legal title adverse to the mortgagor and 
mortgagee, a party to try the validity of such title. 
To the same effect is 2 recent decision of the Su- 
preme Court of the United States in a case from 
Tennessee. Deal v. Reynolds, 17 Alb. L. J. 132. 
See also Brundage v. D. & F. Miss. Soc., 60 Barb. 
204. In Corning v. Smith, 6 N. Y. 82, it was ruled 
that where a defendant sets up title adverse and an- 
terior to the mortgage, the plaintiff should dismiss 
the billas to him, unless prepared to prove that 
such claim in fact arose subsequent to the mort- 
gage. In Pelton v. Farmin, 18 Wis. 222, a demurrer 
to an answer setting up paramount title, was sus- 
tained, as tendering no issue for trial, In Palmer 
v. Yager, 20 Wis. 91, upon an allegation of superior 
equitable title in mortgagor, as against the legal 
title in a third party, the court says that it seems 
that such title ought to be examined and deter- 
mined. In Roche v. Knight, 21 Wis. 324, where 
there was proof of paramount title, it was held 
thata decree barring the holder thereof was erro- 
neous. In Board Sup. v. P. R. R. Cc., 24 Wis. 
119, it was said, if paramount title be alleged and 
litigated, the decree is erroneous, and should be 
reversed, but is not void, and is conclusive unless 
reversed on error. And in Roberts v. Wood, 38 
Wis. 60, where an answer was filed setting up a tax 
deed as paramount title, it was held that the action 
was properly dismissed as to such defendant. In 
Pomeroy on Remedies, Sec. 334, the author says: 
‘“*As titles, interests, and liens, prior and para- 
mount to the mortgage, are in no way affected by 
it, or by the decree of foreclosure and the sale 
thereunder, the owners and holders thereof are 
neither necessary, nor proper parties.” 

On the other hand, it cannot be questioned that 
the practice has been quite common in this state 
to bring in as parties defendant, in a foreclosure 
suit, all who may claim any interest in the mort- 
gaged premises, whether subordinate or adverse to 
the mortgagor’s title. Especially has this been 
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true in cases of tax deeds, whose validity has been 
a subject of frequent litigation in such actions. In 
an early case in this court, Bayer v. Cockerill, 3 
Kas. 282, it appeared that the legal title in Bayer, 
had been in the district court held subordinate to 
the equitable title of the mortgagor, and a decree 
of foreclosure rendered barring him of all interest 
in the premises; and this decree was sustained. 
This is kindred to the case from 20 Wis., supra. 
True the question here presented does not appear 
to have been raised in the Kansas case; at least it 
was not noticed by the court. It is therefore not 
decisive, and is authority only as showing the prac- 
tice of able lawyers, and to that extent, the com- 
mon understanding of the profession. 

The question is one of statutory construction; 
for that the legislature has power to zuthorize the 
litigation of adverse titles in foreclosure actions can- 
not bedoubted. I'hat such joinder tends to confu- 
sion, by n:ultiplying the issues, or that it enhances 
the value of judicial sales by presenting the prop- 
erty stripped of all embarrassing questions of titles 
and claims, are matters for legislative rather than 
judicial consideration. So also are the suggestions 
that, in recognizing such a procedure we are no 
longer walking super antiquas vias; or con- 
versely, that it harmonizes with the general policy 
of the code, which aims to have the whole subject- 
matter of any controversy settled in a single ac- 
tion. The code, section 83, authorizes the joinder of 
several causes of action, whether legal or equitable, 
or both, where they arise out of * the same transac- 
tion,. or transactions connected with the same sub- 
ject of action;”’ ‘‘but the causes of action so 
united must * * * affect all the parties to the 
action, except in actions to enforce mortgages or 
other liens.’’ We had occasion to examine this 
section with some care in the case of Scarborough 
v. Smith, 18 Kas. 399, where we held it authorized 
the uniting of a cause of action for the recovery of 
real property, with one for rents and profits, and 
with one for partition. 

Is the title to land mortgaged so connected with 
the mortgage that they can be said to be transac- 
tions connected with the same subject of action? 
An action ona note and mortgage involves two 
things: First, an inquiry as to the amount due on 
the note; and in that, it is personal; and second, 
a proceeding to charge the real estate mortgaged 
with the payment of the amount found due; and 
in that respect it is in the nature of a proceeding 
inrem. Ogden v. Walters, 12 Kas. 294. So far as 
the mere personal side of the action is concerned, 
it is immaterial what the title to the land may be, 
or whether there be other liens or claims upon it. 
But so far as the second branch is concerned, it is 
material to know what is the title, and what the 
other liens. They affect the valu2 of the decree; 
and the title as much or more so than the liens. So 
far asit is a proceeding in rem, the status of the rem, 
the quantity of interest to be reached and covered 
by the decree, is material. The right to have the 
real estate subjected to the payment of the debt 
may be said to be the subject of the action. An- 
other lien is not the ‘*same transaction,’’ but is a 
“ transaction connected with the same subject of 
action.” Itis connected by the real estate upon 





which the two liens are charges, The same con- 
necting link binds a lien to an adverse title. If 
there are two mortgages, but upon entirely sep- 
arate tracts, there is no connecting link, and the 
transactions are not connected with the same 
subject of the action. A proceeding in rem 
touches the property. It aims to seize, sell 
the thing itself, and not the mere _inter- 
ests or claims of persons in the thing. But 
can it be fully adjudged that the debt is a lien 
upon the real estate, and that this, the res, is to be 
sold without a determination of adverse claims? 
Otherwise, the res may be sold or not; all, or noth- 
ing, may pass; and a purchaser, buying at a sale 
purporting to be a sale in a proceeding in rem, 
may have seized a substance or only .grasped a 
shadow. 

It will be borne in mind that the right of a mort- 
gagee to have other lien-holders made parties, is 
not the right of two lien-holders to unite and fore- 
close their separate liens in one action. Itis the 
right of a single lien-holder to bring in, as parties 
defendant, other lien-holders, and litigate, as 
against them, the validity and extent of their al- 
leged liens. He unites with his cause of action on 
his mortgage, and for establishing his own lien, a 
cause of action against the other lien-holders to 
contest their claims. The nature of the issues, and 
the extent of the controversy, may be no more dif- 
ficult or greater in litigating adverse titles, than in 
contesting other liens. Suppose that A., mort- 
gagee, brings his action to foreclose his mortgage, 
making B., the mortgagor, and C., D. and E., par- 
ties defendants. C. answers, setting up another 
mortgage; D. alleges a conveyance from the mort- 
gagor of a moiety of the land, made prior to the 
mortgage, but recorded subsequently, but that A. 
took his mortgage with notice thereof; while E. 
alleges a tax deed, and therefore claims the entire 
land as against all the other parties. A. replies, al- 
leging that C.’s mortgage is void, or has been paid; 
that he had no notice of D.’s conveyance, and 
that the tax deed of E. is void upon its face, and 
therefore that E. has only a tax lien. Now 
that A. may litigate with C. is conceded. The lat- 
ter’s mortgage is a transaction connected with the 
same subject of action? Are not the claims of D. 
and E. just as much transactions connected with 
the same subject of action? Are they not as fully 
and closely connected with A.’s right to have the 
real estate subjected to the payment of his mort- 
gage? Does the giving of the lien toC. affect A.’s 
rights any more than in the conveyance to D., or the 
tax deed to E.? Wherein is a cause of action against 
C. more closely connected with enforcing a charge 
upon the real estate, than one against D., or E.? 
We failtosee. The interests, the questions to be 
litigated, may be different, but the connection is 
not more close, real or material. Such adverse 
claimants may not be, are not, necessary parties; 
neither are mortgagees. If not made parties their 
rights are not affected. Butif made parties they 
may litigate their claims; and having litigated 
them, are concluded by litigation. Certain 
obstacles which prevented, under the old practice, 
the uniting of two causes of action, no longer ex- 
ist. The separate courts of law and equity have 
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been abolished, and now all actions, whether legal 
or equitable, are triable in one tribunal. The forms 
of procedure are simplified and unified; so that if 
the foreclosure and the litigation of the adverse 
title were necessary in separate actions, they would 
each be brought in the same court and the same 
form of action. So far as uniting two causes of 
action, in one of which defendant may be entitled 
to a jury as a matter of right, and in the other 
not, we reply, that so far as the foreclosure is con- 
cerned, it was long ago held in this court that de- 
fendant was entitled to a jury, it being an action 
for the recovery of money, though not one for the 
recovery of money only. Clemenson v. Chandler, 
4 Kas. 558; Gen. Stat. p. 680, Sec. 266. Further, 
that if the mortgagor be in possession, and the 
holder of the adverse title out of possession, the 
litigation of such adverse title would not be in 
the nature of an action for the recovery of 
real property, or give a right to a jury; and 
finally, that as the uniting of such causes 
of action is a matter of choice and not 
of necessity, the mortgagee cannot, by uniting, 
deprive either defendant of any right he would be 
entitled toin case the actions were separately 
brought. This last remark is applicable to the ob- 
jection that if the holder of the adverse title be in 
possession, the action is tantamount to an action 
for the recovery of the possession, in which the 
statute gives the defendant a right ‘o two trials. 

To conclude upon this question, it seems to us 
that a foreclosure suit is, as to one branch, in the 
nature of a proceeding in rem; that the aim and 
scope of such a proceeding is to seize the res and 
convey it, discharged of all claims and liens; that 
the objections formerly existing to the adjudica- 
tion of adverse titles, on account of the jurisdic- 
tion of the court, and the form of action, have 
been done away with; that the litigation of an ad- 
verse title is as truly and closely connected with 
the right to subject the real estate to the payment 
of the plaintiff’s mortgage, as the determination 
of the validity and extent of other liens, and the 
joinder of the two is therefore authorized by the 
statute. We come to this conclusion with hesita- 
tion, because of the course of decision elsewhere; 
but it seems to us justified by the statute, and it 
upholds a practice which has become common in 
this state. 

Horton, C. J., dissenting. 

VALENTINE, J.: 

I concur in the result reached by my brother 
BREWER, and in the judgment to be rendered; 
but am not prepared to say that I concur in all the 
reasons given by him for such result. 

Judgment affirmed. 


ON one occasion when Baron Alderson was_ holding 
court in an university town, the sheriff, for the sake of econ- 
omy, had not provided trumpeters to attend the judges, as 
had been the custom. The judge on asking the sheriff 
about the trumpeters was told by the sheriff that he con- 
sidered those officials so very useless that he determined 
to discontinue them. ‘‘ Mr. Sheriff,” said the judge very 
angrily, “fifty years ago I was a student of this university ; 
when I heard the trumpeters usher the judges into town, 
their notes sounded so sweetly in my ears that I deter- 
mined I would one day be a judge. I have respec:ed 
trumpeters ever since, and I am determined not to discon- 
tinue them. If two of them are not here to-morrow I shall 
fine you £100.” 
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FEDERAL COURTS — TRESPASS—IN - 
JUNCTION. 





EVANS v. PACK. 





United States Circuit Court, Eastern District of 
Michigan, October 14, 1878. 


Before Hon. H. B. Brown, District Judge. 


THE Circuit Court of the United States has no power 
to enjoin the prosecution of an action of trespass in the 
state court against the marshal for seizing the goods 
ofa third party upon a writ of execution. An injune- 
tion so issued is not merely irregular, but is void for 
want of jurisdiction. 





In Equity. 

On motion that the defendant, Albert Pack, and 
his attorney, J. D. Turnbu!l, be committed for con- 
tempt in violating a restraining order issued by 
this court, and a counter motion for the dissolution 
of such restraining order. 

The bill which was the foundation of the restrain- 
ing order set forth: That the complainant, Evans, 
recovered a judgment upon the common law side 
of this court against Cunningham, Haines & Co., 
in the sum of $10,244.46; that an execution was 
sued out upon such judgment, put into the hands 
of the marshal who, by his duputy, McCartney, 
also a complainant, levied upon and sold a quantity 
of lumber and other chattels upon the premises of 
the defendants in the execation. The bill avers that 
such property belonged to the defendants in the 
execution, but that Pack and the other defendants in 
this suit, claiming that they were the owners of the 
property, commenced suit in trespass in the Circuit 
Court for the County of Alpena, against the depu- 
ty marshal and complainant, Evans, for the value 
of the property. The bill further averred that the 
defendants claimed to derive their title to this 
property by means of conveyances from Cunning- 
ham, Haines & Co., through two intermediate 
parties to them; that such conveyances were fraud- 
ulent and void, and without consideration, and 
prayed that the alleged fraudulent transfers be set 
aside, and the defendants enjoined from further 
prosecuting their suit in the state court against the 
complainant, Evans, and the said deputy marshal. 

Upon the filing of this bill a restraining order 
was issued, and affidavits were filed upon the hear- 
ing of this motion to show that, subsequent to the 
service of such urder, the defendants proceeded to 
judgment in the state court, and recovered against 
the complainant and the deputy marshal the sum 
of $5,633.48 damages for the taking of the prop- 
erty in question. 

Henry M. Duffield and George V. N. Lothrop for 
complainants; Alfred Russell for defendants. 

Brown, J.: 

This case involves the important question whether 
this court has jurisdiction to enjoin the prosecu- 
tion of an action in a state court, against the 
marshal of this court, for taking the goods of one 
person upon execution against another. That 
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the possession of the marshal of goods seized under 
an execution, can not lawfully be disturbed by an 
officer of the state court acting under a writ of re- 
plevin or other analogous process, was settled in 
Freeman v. Howe, 24 How. 450 —a decision 
since repeatedly affirmed by the Supreme Court, 
and universally acquiesced in by the state courts. 
It is equally well settled that the state courts may 
entertain jurisdiction of an action of trover or 
trespass against a marshal, for taking the goods of 
a third party upon a writ of execution. Buck v. 
Colbath, 3 Wall. The substance of these decisions 
is that, while the possession of the marshal can not 
be disturbed, he enjoys no immunity from prose- 
cution in an action for the value of the goods 
taken. 

It is admitted that uncer the Revised Statutes, 
sec.720,the judicial power of theFederalCourts does 
not extend to the staying of proceedings in a state 
court, except in cases arising under the bankrupt 
act. Itis claimed, however, that this section has no 
application to injunction bills which are merely an- 
cillary to suits at law; that every court is bound to 
protect its officers in the execution of its process; 
that having first obtained jurisdiction of the case, 
this court has the right to decide every question 
arising therein ; that the defendants whose property 
the marshal is alleged to have unlawfully seized, 
might have applied to this court for a release of 
the same and obtained full protection of their 
rights; that having elected to sue in the state 
court, which is admitted to have jurisdiction of 
such suit, the option still remains with this court 
to allow the suit to proceed or interfere by injunc- 
tion and withdraw itfrom the cognizance of the 
state court. Certain expressions in the case of 
Freeman v. Howe, seem to support this contention, 
but these remarks were thrown out by way of 
dictum, and were subsequently criticized in Buck v. 
Colbath, 3 Wallace, 334, 344. All that was decided 
in Freeman v. Howe was, that property which had 
been seized by the marshal on an execution frum 
the Federal Court, could not be replevied by a 
mortgagee or other claimant through the instru- 
mentality of a state court. In other words, that 
the marshal was entitled to be protected in his 
possession of the property. The contest related 
solely to the possession of the goods seized, and 
there was no necessity of examining into the ques- 
tion how far another court might go in passing 
upon the title. The court did not even decide that 
the state court or the plaintiff therein might be 
enjoined from prosecuting the suit in replevin, as 
the case arose upon a writ of error to the Supreme 
Court of Massachusetts. It is left to inference, 
however, that the marshal might lawfully resist by 
force the execution of any process which was 
designed to wrest from him the possession of the 
property. 

That nothing more was intended by this decis- 
ion is evident from the subsequent case of Buck 
v. Colbath, 3 Wall. 334, which was also a writ of 
error to the Supreme Court of Minnessota. Col- 
bath sued Buck in one of the courts of Minnesota 
in an action of trespassfor taking goods. Buck 
pleaded in defense that he was a Marshal of the 





United States, and that, having in his hands a writ 
of attachment against certain parties, he levied the 
same upon the goods for the taking of which he 
was now sued. The court held the action was 
properly brought. It is true that the marshal in 
his plea did not aver that the goods belonged to the 
defendants in the writ of attachment and relied 
solely upon the fact that he was marshal, and held 
the goods under the writ. But the case does not 
seem to have turned upon Buck’s failure to plead 
that the goods seized in fact belonged to the de- 
fendauts in the execution. Indeed the court re- 
marks that the case was like that of Freeman v. 
Howe, in every particular, with the single excep- 
tion that, in the earlier case, when the marshal had 
levied the writ of attachment on certain. property, 
a writ of replevin was issued against him in the 
state court and the property taken out of his pos- 
session, while in the case then under consideration 
the officer was sued in trespass for the wrongful 
seizure. The distinction was clearly drawn inthe 
case between actions which involved the posses- 
sion of the property, and those which simply sound 
in damages: ‘* Whenever property has been seized 
by an officer of the court, by virtue of its process, 
the property is to be considered as in the custody 
of the court, and under its control for the time be- 
ing; and that no other court has a right to inter- 
fere with that possession, unless it be some court 
which may have a direct supervisory control over 
the court whose precess has first taken possession, 
or some superior jurisdiction in the premises.”’ 
Again: ‘It is only while property is in posses- 
session of the court, either actually or construct- 
ively, that the court is bound, or professes to pro- 
tect the possession from the process ot other 
courts” * * * * “Jt is obvious that the 
action of trespass against the marshal in the case 
before us does not interfere with the principles thus 
laid down and limited.” Speaking of the liabili- 
ties of the marshal under a writ of execution the 
court further remarks: ‘He is so liable to the 
plaintiff, to defendant or toany third person whom 
his erroneous action in the premises may injure. 
And what is more important to our present inqui- 
ry, the court can afford him no protection against 
the partics so injured; for the court is in no wise 
responsible for the manner in which he shall exer- 
cise that discretion which the law reposes in him, 
and in no one else.”’ 

While the intimation in both these cases is, 
that the person whose property Is wrongfuily seized 
may have redress by petition or bill in equity in 
this court, it is equally clear he may sue the officer 
in trespass or trover in the state court, and that 
such court may lawfully entertain jurisdiction of 
the suit; and if the state court may take jurisdic- 
tion, I know of no authority except in cases arising 
under the bankrupt act which will justify us in in- 
terfering with it. This bill clearly falls within the 
language of section 720, and unless there is some- 
thing peculiar in the nature of this case which ex- 
empts it from the operation of this provision, it 
must be held conclusive. It is said that the bill is 
ancillary to the jurisdiction of the federal court in 
the original suit. Perhaps a bill to set aside these 
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conveyances might have been entertained, if filed | sition of the provisional remedy of an injunction 


before the suit was commenced in the state court; 
but that court having first obtained jurisdiction of 
the subject matter, viz: of the alleged fraudulent 
transfers, with which the original suit in this court 
had nothing to do, that jurisdiction is exclusive. I 
have made diligent search for precedents to sustain 
injunctions against parties proceeding in state 
courts, but have found none except in cases arising 
under the bankrupt act, and the courts have seemed 
to assume that no other exception existed. Diggs 
v. Wolcott, 4 Cranch, 179; Dial v. Reynolds, 96 U. 
S. 340. Had such jurisdiction been supposed to 
exist, it would certainly have been often invoked. 

The restraining order in this case was issued 
upon the authority of Kelogg v. Russell, 11 B. R. 
121. In this cause the marshal seized certain prop- 
erty upon a warrant in bankruptcy supposed to be- 
long to the bankrupt, and transferred it to the as- 
signee. A suit having been brought in the state 
court against the marshal for such seizure by a 
party who claimed the property, Judge Woodruff 
entertained a bill against the claimant and the 
bankrupt, to set aside the transfer as fraudulent. 
and granted an injunction to restrain the further 
prosecution of the suit commenced in the state 
court. It is true the learned judge does not base 
his allowance of the injunction on the ground that 
the suit was in aid of the bankrupt proceedings, 
and that it was necessary for the bankrupt court in 
winding up the estate to have entire control of the 
assets and the power to determine all collateral 
questions and controversies arising in connection 
with the estate, but upon a careful examination of 
the authorities, Iam satisfied that this is the only 
ground upon which the injunction could be sus- 
tained. I cannot accept the case as authority for 
the general proposition that this court may enjoin 
the prosecution of an action of tresj:ass against the 
marshal in all classes of cases. 

But it is urged that, although this restraining or- 
der may have been improperly issued, it was still a 
mere irregularity, that the court had jurisdiction 
of the case, and that the defendants were bound to 
obey it until it had been regularly set aside. Had, 
then, the court jurisdiction of the case? Had it 
power to take cognizance of, and decide the case 
according to the law, and carry its sentence into 
execution? 

It is not always easy to determine whether the 
defect in a bill is a jurisdictional one or not, and 
the authorities are not altogether in harmony. 
Generally speaking, I should say that, if the com- 
plainant states such facts as preclude .the possi- 
bility of granting the relief sought against the de- 
fendant, the court has no jurisdiction of the case; 
but if the facts stated tend to make a case the 
court may lawfully proceed to hear and determine 
it. The distinction is clearly stated in the case of 
the Erie Railway Company v. Ramsay, 45 N. Y. 
637, 644, “Did the learned judge who granted 
that order have jurisdiction? Had he the power to 
sit in judgment upon the facts presented to him by 
the verified complaint in this action, and the affi- 
davits accompanying it, and to judge whether they 
brought before him a case demanding the interpo- 
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order. It must be borne in mind that it matters 
not whether he judged erroneously as to the neces- 
sity or propriety of its interposition, or whether 
the facts were weak or insufficient. If the allega- 
tions contained in the papers before him tended to 
make a case which, existing, he had the power to 
enjoin, then he had the power to sit in judgment 
upon them, and to judge and determine as to their 
strength or weakress.”? The statute quoted in this 
case expressly provides that the court shall not 
grant an injunction to stay proceedings in a state 
court. In other words, on no state of facts which 
the complainant could present would he be enti- 
tled to the relief prayed. What, then, can the 
court be called upon to hear and determine? In 
the New York case above cited the court held that 
there was power of injunction to restrain proceed- 
ings in another equitable action in the same court, 
and, therefore, that the justice had the right to 
judge between the parties and pass upon the sub- 
sect; in other words, had jurisdiction of the case, 
and that Ramsay having disobeyed it was guilty at 
least of a technical contempt. Applying, how- 
ever, these general principles to the facts in this 
case, I feel clear that the restraining order was not 
merely irregularly or improvidently granted, but 
that it fell within the statute and was, therefore, 
void. 

In several cases where the question of enjoining 
the action of the state courts has arisen, the court 
has used language indicating that it had no juris- 
diction of the case. Diggs v. Wolcott, 4 Cranch. 
179; Peck v. Genness, 6 How. 112: Dial v. Rey- 
nolds, 96 U. 8, 340. 

The motion made to commit for contempt must 
be denied and the restraining order vacated. 

talc niece ata abiialiah eiicaneache 
NEGOTIABLE PAPER—NEGLECT OF PUR- 
CHASER TO MAKE INQUIRY AS TO ITS 
VALIDITY. 
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Supreme Judicial Court of Maine, June Term, 1878. 


HON. JOHN APPLETON, Chief Justice. 
‘6 CHARLES W. WALTON, 
“6 J. G. DICKERSON, 

* W.G. BARROWS, 

‘© CHARLES DANFORTH, 
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‘6 ARTEMAS LIBBEY, 


Judges. 


THE holder of negotiable paper, taking it before ma- 
turity for good consideration, in the usual course of 
business, without knowledge of facts impeaching its 
validity, holds it by a good title, and his recovery can 
not be defeated because he took it under circumstances 
that ought to excite suspicion in the mind of a pru- 
dent mun. 


Assumpsit on this note: 

“Chester, March 25th, 1876. Five months after 
date, I, or we, promise to pay James Lawler, or or- 
der, one hundred and fifty dollars, for value re- 
ceived, negotiable and payable at Eastern Ex. 
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Company, Lincoln, Me., without defalcation or 
‘discount, with 6 per cent interest from date until 
paid. (Signed) B. L. Lovett, Luther L. Lovett. 
‘Witness—G. Stetson. Post-office, Lincoln county, 
Penobscot.”? Indorsed, James Lawler, James P. 
Farrell. 

On the back of the note was printed this: “I 
own——acres of land in my own name in the town 
‘of ——, county of ——, and State of ——, which is 
worth at a fair valuation $——. It is not incum- 
bered by mortgage or otherwise, except the 
amount of $——, and the title is perfect in me in 
all respects. I have stock and personal property 
to the amount of $—— over and above my debts 
and liabilities, not exempt, and subject to levy 
‘and execution, stated and signed at the time the 
within note was made and for the purpose of pro- 
curing the credit now obtained.’ There was also 
a stamp showing it had passed through the Scho- 
hharie County National Bank. 

The defense was fraud in the inception of the 
note. The defendant testified that he gave the 
note for $150 to Lawler, a peddler, for goods worth 
‘$50; that the package contained two shawls, five 
“dresses and five pieces broadcloth. which he called 
woolen guods, cut into suits; that he said they 
were English goods manufactured from the best 
‘material; that there was a great failure in England; 
that these goods were brought from there and 
purchased in New York by Mr. Farrell; that he 
was Farrell’s agent; that the best shawl was Pais- 
ley, and was worth $75; the other $18; he refused 
to give a bill of the prices; said that he was or- 
‘dered not to sell less than $150 in one sale. The 
plaintiff judged the Paisley shaw] worth about $8; 
had two suits made up for selfand son; they were 
worn out in six weeks. George M. Granger, the 
plaintiff's book-keeper, testified that the plaintiff 
was an importer of cloths, shawls and silks, etc., in 
New York; that he had dealings with some fifteen 
peddlers all over the United States; some of the 
notes he had printed for and charged to them; he 
had sold goods to Lawler and taken $20,000 of 
these notes; his sales were a million dollars an- 
nually ; that the peddlers beught goods in pieces 
and had them cut up into suits in the store; that 
Paisley shawls cost all the way from $3.50 to $500; 
that parties sometimes found fault with the meas- 
ure or quality of the goods, bnt never set up any 
case of fraud before. 

F. A. Wilson & C. F. Woodard, with C. P. Brown 
& A. L. Simpson, for plaintiff; D. F. Davis, G. P. 
Sewell & A. M. Robinson, for defendants. 

APPLETON, C. J., delivered the opinion of the 
court: 

This is an action upon a promissory note of the 
defendants, payable to James Lawler or order in 
five months from date, and indorsed to the plain- 
tiff before maturity, for value. 

The defense is that Lawler, to whom it was 
payable, obtained it through fraud. The note was 
given for cloths and shawls sold by him to the de- 
fendant Lovett. The goods were spread out by 
the seller for examination, and examined by the 
purchaser. The alleged fraudulent representations 
were that the goods .were English goods, manu- 
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factured from the best material; that there was a 
great failure in England, and that these goods were 
brought from England and paid for in New York 
by Mr. Farrell, and that he was agent for him, and 
that the shawls were Paisley shawls. 

None of the statements, even if untrue, would 
form the basis of an action for deceit, or a defense 
resting on that ground, unless possibly it be the 
statement that the goods were manufactured from 
the best materials. Whether there had been a 
great failure in England, or Farrell had purchased 
the goods at a great advantage, were not such re- 
presentations as, if false, would make the seller 
liable. Bishop v. Small, 63 Me. 12. As to the 
quality of the goods, whether of the best material 
or not, the purchaser had ample opportunity to, and 
did examine the goods purchased. Now, though 
the defendant was deceived by the statements of 
Lawler as to the character and value of the goods 
sold, ‘‘yet.’? observes Morton, J., in Brown v. 
Leach, 107 Mass. 364, ‘‘the defendant could not 
maintain an action of deceit, if the goods were 
open to his observation, and he could by the use of 
ordinary diligence and prudence ascertain their 
quality. He should use reasonable diligence to 
ascertain their quality. The same principle ap- 
plies when the purchaser seeks to avail himself of 
deceit in the defense of a suit for the price of the 
goods or in reduction of damages.”’ To the same 
effect is the case of Mooney v. Miller, 102 Mass. 
217. 

But itis not important to discuss the relations 
between Lawler and the defendant, inasmuch as 
the evidence introduced in the defense fully es- 
tablishes the fact that the plaintiff took the note 
before its maturity, for a good consideration, in 
the usual course of business, and ignorant of any 
fraud on the part of the indorser, if fraud there 
was. 

The proof was, that the plaintiff was a merchant 
in extensive business in New York; that Lawler 
was a peddler who made large purchases of him; 
that his purchases were from one to five thousand 
dollars; that the terms were ‘cash, less five per 
cent. discount thirty days:”’ that Lawler was inthe 


, habit of indorsing notes taken by him in payment, 


or part payment, of his indebtedness, at a discount 


| of ten or fifteen dollars, dependent upon the size 





of the note and its time of payment; that the note 
in suit was thus received before maturity and 
passed to Lawler’s credit; that plaintiff had 
previously taken notes to the amount of twenty 
thousand dollars from him; that the defense of 
fraud had never before been interposed; that 
Lawler was no agent of the plaintiff; that he 
carried on business on his own account, purchas- 
ing his goods of the plaintiff and other large retail 
houses in New York; that the plaintiff did not 
know the consideration of the notes but presumed 
they were for goods sold, and that he was ignorant 
of any fraud in such sale. 

The plaintiff has been guilty neither of fraud 
nor gross negligence. The purchaser of a note 
before maturity has a right to assume that it is 
given on good consideration. The defendant, by 
his signature, gives notice to all the world of that 
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fact, and promises when due that he will pay it to 
the person who may at the time happen to be the 
legal holder of the same. The purchaser is not 
bound to inquire. The maker has absolved him 
from that duty. Where he has paid full considera- 
tion for the note before due, fraud only will prevent 
his recovery, or gross negligence equivalent to 
fraud. 1n Goodman vy. Harvey, 4 Ad.& E. 870, 
which was an action on a bill of exchange. Lord 
Denman says: ‘‘We are all of opinion that gross 
negligence only would not be a sufficient answer, 
where a party has given consideration for the bill: 
gross negligence may be evidence of mala /ides, 
but it is not the same thing.’”’ In Goodman v. 
Simonds, 20 How. 343, it was held that a bona jide 
holder of a negotiable instrument for a valuable 
consideration, without notice of facts impeaching 
its validity, if indorsed to him before due, may re- 
cover upon it, though, as between antecedent 
parties, the transaction may be without any vali- 
dity, In Murray v. Lardner, 2 Wall. 110, it was 
decided that a purchaser of coupons, in good faith, 
was unaffected by the want of title of the vendor. 
Applying the principles applicable to a note in- 
dorsed before maturity, Swayne, J., says: ‘‘Sus- 
picion of defect of title, or the knowledge of cir- 
cumstances which would excite such suspicion in 
the mind of a prudent man, or gross negligence on 
the part of the taker at the time of the transfer, 
will not defeat his title. Thatresult can only be 
produced by bad faith on his part.”’ 

The purchaser of negotiable paper not due is 
under no obligation to make inquiries as to its 
origin, Nor ishe required to be on the alert for 
circumstances which might excite suspicion. Magee 
v. Badger, 34 N. Y. 247; Belmont Branch Bank v. 
Hoge, 35 Id. 65. A party taking a bank bill in 
good faith may recover upon it, although he be 
guilty of gross negligence in not ascertaining that 
it had been fraudulently put in circulation. Wor- 
cester County Bank v. Dorchester & Milton Bank, 
10 Cush. 488. A note may be negotiated on the 
last day of grace within business hours and the 
purchaser acquires a good title, unless he has 
notice of a defect in the consideration. Gross 
negligence in not making inquiry is insufficient 
per se to defeat his title, though it may constitute 
evidence of fraud. Crosby v. Grant. 36 N. H. 273. 
In Smith v. Livingston, 111 Mass. 342, 345, the 
doctrine of Goodman v. Simonds, 20 How. 343, is 
adopted as the true view of the law, notwithstand- 
ing previous decisions which are in conflict with it. 
‘*'The true question,’’ says Morton, J., ‘‘for the 
jury is not whether there were suspicious circum- 
stances, but whether the holder tuok it without 
notice of any infirmity or taint. This ruleis sim- 
ple, easily understood and acted on, and in confor- 
mity with the general principles of commercial 
law, which protect the free circulation of negoti- 
able paper. The other rule laid down in some of 
the cases, that an indorsee for value cannot recover 
if he takesthe note without due caution, or under 
circumstances which ought to excite the suspicions 
of aprudent man, is indefinite and uncertain. 
Circumstances which might excite the suspicion 
of one man might not attract the attention of 








another. I[tisarule which business men cannot 
act upon in the ordinary affairs of life with any 
certainty that they are safe.” 

In Phelan y. Moss, 67 Penn. St. 59, it was held 
that the purchaser, before due and without notice, 
of a negotiable promissory note, fraudulent as be- 
tween the original parties, gets good title thereto, 
although he took it uuder circumstances which 
ought to excite the suspicion of a prudent man. 
Gross negligence is not enough to defeat the title 
of the holder for value; mala fides must be shown. 
So it was held in Hamilton v. Vought, 34 N. J., 
187, that, in the absence of bad faith, the taking of 
a note under suspicious circumstances would not 
avail to defeat it. A charge, that the indorsee of a 
note before maturity, the defense being fraud, 
could not recover if he bad notice of such facts 
and circumstances as would have put a prudent 
man on inquiry, was held erroneous. The jury 
should have been instructed that actual notice of 
fraud was necessary to defeat a recovery. Lake v. 
Reed, 29 Iowa, 258. In Johnson v. Way, 27 Ohio, 
374, the same rule was established. In Hamilton 
v. Marks, 3 Cent. L. J-., 740, the questions here 
presented were examined and determined by the 
Supreme Cvurt of Missouri. It was there held 
that where a negotiable note is taken in good faith 
and for value before maturity, the holder has a 
good title, notwithstanding there may have been 
circumstances connected with the transfer suffi- 
cient to have put an ordinarily prudent man on in- 
quiry. In Morehead y. Gilmore, 77 Penn, St., 118, 
119, Sharswood, J., in delivering the opinion of 
the court, says: ‘* The latest decisions in England 
and in this country have set strongly in favor of 
the principle that nothing but clear evidence of 
knowledge or notice of fraud or mala jides can it- 
peach the prima facie title of a holder of a negoti- 
able paper taken before maturity. It is uf the ut- 
most importance to the commerce of the country 
that it should be strictly adhered to, however hard 
its operations in particular instances.’’ In Collins 
v. Gilbert, 94 U. S. 753, it was held thata negoti- 
able instrument, payable to bearer or indorsed in 
blank, produced bya transferee suing to recover 
the contents, is, when received in evidence, clothed 
with the prima facie presumption that he became 
the holder of it for value at its date in the usual 
course of business, without notice of anything to 
impeach his title. ‘ Proof of such facts and cir- 
cumstances,’’ observes Clifford, J., in delivering 
the opinion of the court, “as would have put a 
reasonable man upon inquiry in relation thereto, 
are not sufficient to constitute a defense to a suit 
by the holder. Lake vy. Reed, 29 Lowa, 258; Gage 
vy. Sharpe, 24 Id. 15." In Brown v. Spofford, 95 
U.S. 474, the same doctrine was re-aflirmed, Clif- 
ford, J., remarking that *‘ nothing short of fraud, 
not even gross negligence, if unattended with 
mala fides, is sufficient to overcome the effect of 
that evidence (possession), or to invalidate the 
title supported by that evidence.’’ Mere negli- 
gence on the part of the indorsee of negotiable 
paper is not sufficient to deprive him of the char- 
acter of a bona jide holder. Proof of bad faith 
will alone deprive him of that character. Shreeves 





414 





THE CENTRAL LAW JOURNAL. 








v. Allen, 79 Ill. 553; Johnson v. Way, 27 Ohio, 
374; Hamilton v. Marks, 63 Mo. 167, 3 Cent. L. J. 
730; Harvey v. Eppinger, 34 Mich. 29; Commer- 
cial National Bank v. First National Bank, 30 
Md. 11. 

The leading case opposed to the decisions c!ted 
is that of Gill v. Cubitt.3 Barn. & Cress. 466, in 
which Abbott, C. J., instructed that “ there were 
two questions for their consideration: first, wheth- 
er the plaintiff had given value for the bill, of 
which there could be no doubt; and, secondly, 
whether he took it under circumstances which 
ought to have excited the suspicions of a prudent 
and careful man. If they thought that he had 
taken the bill under such circumstances, then, not- 
withstanding he had given the full value for it, 
they ought to find a verdict for the defendant.” 
This the jury did, and the ruling of the presiding 
judge was sustained. But, as has been seen, the 
rule then first promulgated in England, has been 
repudiated there as well as by the Supreme Court 
of the United States, and of the several states 
wherever the question has arisen. Mere suspicion 
is too vague a busis for any rule. Some are more 
suspicious than others. One may suspect where 
another would not. 

In this State, though there may be found some 
remarks indicating an approval of the doctrines of 
Gill v. Cubitt, there has been no authoritative de- 
cision sustaining the law as stated by Abbott, C. J., 
In Aldrich v. Warren, 16 Me. 465, the ruling of 
the court was * that, if it was made out that there 
was fraud in the inception of the note, the burden 
of the proof was on the plaintiff to show that he 
came innocently by it and paid a fair consideration 
for it.” To this ruling exceptioa was taken. The 
only question for adjudication was the correctness 
of this ruling. The court affirmed it, but in the 
opinion of Weston, C. J., added an element not 
put in issue by the exceptions, and not required for 
the determination of the cause, viz., that the 
transfer should be “ unattended with any circum- 
stances justly calculated to awaken suspicion.” 
This new element must be regarded as a mere 
obiter dictum. In Perrin vy. Noyes, 39 Me. 384, 385, 
no such statement of the rule as given by Weston, 
C. J., was necessary to the decision of the case or 
was called for by the exceptions. In Wait v. 
Chandler, 63 Me. 257, Walton, J., ruled that evi- 
dence to impeach a promissory note in the hands 
of a bona fide purchaser before maturity and with- 
out notice, was inadmissible. In other words, he 
must have actual notice—a mere knowledge of 
suspicious circumstances would not be enough. In 
Smith v. Harlow, 64 Me. 510, 511, the court found 
the purchase of the bonds in controversy to have 
been made in good faith, for value, and without 
notice of any fraud. In Abbott v. Rose, 62 Me. 
194, it was held that a bona fide purchaser without 
notice of any fraud may recover, although as be- 
tween the original parties there was fraud in the 
inception of the note. 

The result, after a careful examination of the 
authorities, is that the holder of negotiable paper, 
taking it before maturity for good consideration in 
the usual course of business, without knowledge of 





facts impeaching its validity, noldsit by a good 
title. To defeat his recovery, it is not enough to 
show that he took it under circumstances that 
ought to excite suspicion in the mind of a prudent 
man. 

Applying the principles established by an over- 
whelming weight of authority to the facts found in 
the case at bar, the plaintiff’s right to recover is fully 
established. He had neither actual nor constructive 
notice of fraud, if it existed. He took the notes 
for value and in the usual course of business. The 
tact that a small discount was made is immaterial. 
It afforded no reason to suspect dishonesty in the 
obtaining the notes in suit, still less can it be re- 
garded as establishing fraud in their inception, or 
as affording actual notice of its existence. 

Judgment for plaintiff. 

WALTON, DANFORTH, VIRGIN, LIBBEY and l’E- 
TERS, JJ., concurred. 

BaRRows, J., concurred in the result, because 
there was no evidence to connect the merchant 
with the peddler, except the inadmissible state- 
ment of the defendant that the peddler said he was 
the agent of the merchant, which should have been 
stricken out. 

DICKERSON, J., non-concurred, on the grounds 
that the statement that ‘‘the goods were manu- 
factured from the best material” was an assertion 
ef a material fact known by him to be false, but 
not known or determinable by the defendant on 
inspection of the goods; and that the facts should 
be submitted to the jury on the question of notice. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


July Term, 1878. 


Hon. ALBERT H. HORTON, Chief Justice. 
“  D. M. VALENTINE, 


“ DD. J. BREWER, | Associate Justices. 


LANDLORD AND TENANT—DISPUTE OF TITLE.—1. 
Although a tenant can not dispute the title of his land- 
lord so long as it remains as it was at the time the 
tenancy commenced, yet he may show that the 
title, under which he has entered, has expired, or has 
been extinguished ; thus atenant, under no obligation or 
duty to pay taxes, may purchase the property at a 
tax sale, made during his term, and resist the recovery 
of his former landlord for rent, accruing after the tux 
sale, by virtue of an adverse title so acquired. Opin- 
ion by Horton, C. J. Affirmed. All the justices 
concurring.— Weichslebaum v. Curlett. 


LEGISLATURE—EACH HOUSE THE TRIBUNAL TO 
DECIDE THE QUALIFICATIONS OF ITS OWN MEMBERS. 
—1. In an action, prosecuted by the state, on the re- 
lation of the Attorney-General to try the title of a de- 
fendant to his seat in the House of Representatives of 
the Legislature, and to oust him from office, where 
such defendant, upon the convening of the Legislature, 
was declared and adjudged by the House to be a mem- 
ber and entitled to a seut in that body, and has contin- 
ued to actasamember: Held, that this court has no 


jurisdiction to determine the question, as the power to 
judge of the elections, returns and qualifications of its 
own members is vested in each House, and can not, by 
its own consent, or by legislative action, be vested in 
any other tribunal, or officer. Opinion by Horton, 
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C.J. Judgment for defendant. 
curring.— State v. Tomlinson. 


HOMESTEAD—TENANT-HOUSE ADJOINING HOME- 
STEAD NOT EXEMPT.—1. Where a judgment for money 
is rendered in the district court, against a person who 
owns real estate within the county, and such real estate 
is not the homestead or any part thereof of the owner; 
Held, thatu judgment-lien attaches to such real estate, 
and that, under and by virtue of such judgment-lien, 
such real estate may be levied upon and sold under an 
execution issued on such judgment, although, at the 
time of such levy and salethe property may be occu- 
pied as the homestead of the owner. 2. Where a lot 
(or part of a lot) with a house thereon, situated in an 
incorporated city, is rented for a money rent, toa tenant, 
who is not a servant or an employee of the owner, with 
the intention that said house and lot shall become the 
home and residence of such tenant and his family, and 
they actually do become the home and residence of 
such tenant and his family: Held, that such house and 
lot can not be considered asa part of the homestead 
and residence of the owner, so as to be exempt from 
legal process under the homestead exemption laws, 
although such lot may adjoin the homestead of the 
owner. Opinion by VALENTINE J Affirmed. All 
the justices concurring. —Ashton v. Ingle. 

EvIDENCE — AGENT — WITNESS—IMPEACHMENT.— 
1. Where the only cause of action, stated in the plain- 
tiff’s petition, was that defendants threw down and 
opened plaintiffs fence and entered plaintiff’s close, 
and there threshed and carried away a certain amount 
of grain, and on the trial it appeared that the plain- 
tiffs wife forcibly resisted such trespass: Held, that it 
was error to permit testimony as to the character and 
extent of the injuries she received, and the length of 
time she was incapacitated from labor in consequence 
thereof. 2. When,in the absence of the husband from 
home, the wife acts in protection of property claimed 
by him, and within the home limits, although without 
any express direction or agreement, she is acting as his 
agent and will be a competent witness in an action by 
or against him, as to what she does and resists. 3. 
Every person, who isa party to an action and not incom- 
petent to testify, has a right, in protection of his in- 
terest, to be heard as a witness as to what he has seen 
and knows of the principal matter in controversy; and 
the court may not, by limiting the number of witnesses 
on a side, deprive him of that right. 4. Impeachment 
is an attack upon the present credibility of a witness; 
and an impeaching witness, who testifies that he knows 
the general reputation for truth and veracity, will not 
be excluded from giving testimony as to that reputa- 
tion, because it appears that such knowledge has been 
obtained and is based solely upon matters transpiring 
since the commencement of the action; that fact affects 
the weight and not the competency of the impeaching 
testimony. Opinion by BREWER, J. Reversed. All 
the justices concurring.—Fisher v. Conway. 


All the justices con- 
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COURT COMMISSION OF OHIO. 


December Term, 1877. 
[Filed November 13, 1878.] 


Hon. W. W. JOHNSON, Chief Judge. 
“© ~=6JosIaH SCOTT, 
“ PD. T. WRIGHT, 
“ LUTHER Day, 
“ TT. Q. ASHBURN, 


Judges. 


LIFE INSURANCE—FORFEITURE—NOTICE—ERROR. 
—1. Where, by the terms of a policy of life insurance, 








‘ ing exemplary damages. 





the non-payment of the required annual premium, at 
the designated time, is declared to be a ground of for- 
feiture; but the uniform custom of the insurance com- 
pany has been to give notice of the time when the 
premiums fall due, and to collect the same at the resi- 
dence of the policy holder, through a local agent resia- 
ing in his neighborhood, good faith requires that this 
mode of collection should not be discontinued, and 
payment required at the company’s office, without no- 
tice to the insured. 2. Where the insurance company, 
under such circumstances, with a view to avoid the 
policy, gives private instructions to the local agent not 
to give such customary notice to the insured, and not 
to call on him, as usual, for the payment of the prem- 
ium, no right to declare the policy forfeited arises from 
a default in payment caused by such strategy and bad 
faith. 3. Forfeitures are odious, and there must be 
no cast of management or trickery to entrap a party 
into a forfeiture. 4. If, in such case, the company 
wrongfully declares the policy forfeited, and refuses to 
accept the premium when duly tendered, and to give 
the insured the customary renewal receipt, evidencing 
the continued life of the policy, the assured is, in 
equity, entitled to demand a rescision of the contract, 
and a return of the premiums paid thereon, with in- 
terest from the times of payment. 5. Where the 
judgment of an inferior court is predicated upon a 
correct. basis, but is erroneously entered for too large 
an amount, by reason of an arithmetical miscvalcula- 
tion, such error may be corrected by a reviewing court, 
by a proper modification, and the judgment below be 
in all other respects affirmed. Judgment below mod- 
ified by reducing its amount to $268.89, to which extent 
itis affirmed. Opinion by Scott, J. Johnson, C. J., 
did not sit.—Union Central Life Ins. Co. v. Pottker. 


“CrviL DAMAGE”? LAW—EVIDENCE OF MARRIED 
WoOMEN—CONDUCT OF TRIAL.—1. A married woman, 
called as a witness, may testify to all matters within 
her knowledge, except that she is incompetent to dis- 
close communications between herself and husband 
made during coverture, or acts done in the presence of 
each other while the marriage relation between them 
exists, unless such communication was made or act 
done in the known presence, hearing or knowledge of 
a third person competent of beivg a witness. 2. On 
the trial of an action brought by a wife, under the pro- 
visions of section 7 of the “* Act to provide against the 
evils,” etc., as amended (67 O. L. 102), to recover dam- 
ages for alleged injury to her means of support in con- 
sequence of the intoxication of her husband, sales of 
intoxicating liquors by defendant to her husband, made 
after the commencement of the action, may be given in 
evidence and considered by the jury, but only in assess- 
3. Where defendant, on 
cross-examination of plaintiff's witnesses, shows the 
general nature of the business in which he is engaged, 
it is competent for plaintiff, on re-examination, to in- 
quire into the particulars of his business so far as it 
reflects upon the issue. 4. Whether testimony will be 
admitted, out of time, in the progress of a trial, is a 
question addressed to the sound discretion'of the court, 
and where that discretion is exercised without abuse 
of the power, the mere irregularity of its admission is 
not a sufficient ground for the reversal of a judgment. 
5. When intoxicating liquors are sold by the drink, 
under a fictitious name, a person who has drunk of the 
liquor sold under such fictitious name, may, as a wit- 
ness, give his opinion as to its true name and quality. 
6. Where a question, put to a witness on the trial, is 
excluded by the court as incompetent, to make such 
objection a valid ground for error it must appear in 
the record what was proposed to be proved thereby, 
and that it was something material, the rejection of 
which would be prejudicial to the plaintiff in error. 
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7. Where a single proposition selected from the charge 
by bill of exceptions is claimed to be erroneous, and 
other propositions to which it refers as given, and to 
be given in connection with it, are not found in the 
record, a reviewing court in support of the judgment 
will presume the charge as a whole, was a correct 
statement of the law of the case. Judgment affirmed. 
Opinion by ASHBURN, J.—Bean v. Green. 


RAILROADS— NEGLIGENCE— FELLOW-SERVANTS.— 
1. The employee of a railroad company takes the ordi- 
nary hazards of the service, also such risks as arise 
from his own negligence, or that of such of his fellow- 
employees, engaged in a common service with him, as 
have no authority or control over him; but takes no 
risk arising from the negligence of the company, or of 
a fellow-servant placed by the company in authority 
over him. 2. If, however, such employee, with a full 
knowledge of an habitual and continued negligence of 
the company or his superior fellow-employee in some 
particular matter, acquiesces therein and continues 
in the service of the company without any objection or 
effort toward a correction of the neglect, he thereby 
waives his right against the company and takes the 
risk upon himself. 3. Where it was thecustom of such 
employees operating a railroad train to switch cars from 
the main track to a side track while the train is run- 
ning, and to make such switches on the order of the 
conductor, without his personal supervision as re- 
quired by arule of the company: Held, that an em- 
ployee, who accepted service on the train subordinate 
to the conductor, with full knowledge of such custom, 
or continued in the service after acquiring such knowl- 
edge, without any objection, and acquiesced in the 
custom, waives all right he might have against the 
company arising from such )r.ode of doing the business, 
or from the neglect of the conductor in not personally 
superintending it as required by the rule of the com- 
pany: andif he be injured in making such customary 
switch through his own neglect or that of a fellow-em- 
ployee on the train having no control over him, no re- 
covery therefor can be had against the company. Judg- 
ment reversed. Opinion by Day, J.—Lake Shore & 
Mich. Southn. R. R. v. Knittal. 


—<i 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF IOWA. 


October Term (Davenport), 1878. 





Hon. JAMES H. ROTHROCK, Chief Justice. 
Wo. H. SEEVERS, 
“ JAMES G. Day, 
§ JOSEPH M. BECK, 
‘* AUSTIN ADAMS, 


Associate Justices. 


STATUTE OF LIMITATION—PLEADING—MORTGAGE. 
—1. Ademurrer toa petition on a promissory note onthe 
ground that it shows the action to be barred by the 
statute of limitations, will not be sustained when the 
petition shows that the maker has not been a resident 
of the state since the maturity of the note, unless it also 
shows action thereon to be barred by the laws of some 
other state in which the maker has resided. 2. A 
mortgage executed to secure a note is a mere incident 
to the note, and an action thereon will not become 
barred, while the note may be enforced. Clinton 
County v. Cox., 37 Iowa, 570: Muhon v. Cooley, 36 Id. 
479. Citing contra, Eubanks v. Leveridge, N. 8. C.C. 
Dist. of Oregon, Chicago Legal News, Aug. 18, 1877. 
Opinion by ROTHROCK, C. J.—Brown v. Rockhold. 

MECHANICS’ LIEN—NOTICE OF FILING CLAIM--SUF- 
FICIENCY OF.—The service of an original notice in an 
action asking the foreclosure of a mechanics’ lien, 
which contains no statement that a claim for a lien has 





been filed, is not a sufficient compliance with the pro- 
visions of the statute requiring written notice of the 
filing of claim to be served on the owner of the prop- 
erty. Opinion by SEEvERS, J.—Lounsbury v. I. M. & 
N. P. R. Co. 


PRACTICE ON APPEAL—ABSTRACT OF EVIDENCE— 
TRANSCRIPT.—1. The abstract of evidence, required to 
be tiled by appellant, takes the place of a transcript of 
the record for the purposes of trial in this court, and its 
recitals will be conclusively presumed true where no 
additional abstract is tiled by appellee. 2. While the 
appellee may insist upon the filing of a transcript as 
a matter of right, he must do so, and so notify ihe ap- 
pellant, within a reasonable time after being served 
with a copy of his abstract. If he does not, further 
time to procure such transcript will be granted appel- 
lant upon motion being made to dismiss the appeal. 3. 
The objection that a case is not triable de novo, and 
that no errors have been assigned by appellant, can only 
be urged upon a submission of the case, and is not 
ground for motion to dismiss the appeal. Opinion by 
SEEVERS, J.— White v. Savery. 


EvIDENCE--DEFECTIVE SIDEWALK—FAILURE OF 
PLAINTIFF TO TESTIFY.—1. In an action to recover of 
a city for injuries sustained by falling from a sidewalk 
in the night, at a place where there was an off-set in the 
walk, and where a barrier was maintained by the city, 
it was held that evidence of the condition of the bar- 
rier four months after the accident, and which tended 
to show that the defects then apparent were not of re- 
cent origin, was admissible. 2. The failure of the 
plaintiff to testify in his own behalf would not raise a 
presumption against him, it being shown that he sus- 
tained by his fall a concussion of the brain, which im- 
paired his mental power to some extent, although he 
may have been able to converse intelligently on gen- 
eral subjects. Opinion by ADAMS, J.—Cramer v. City 
of Burlington. 


— 
— 


ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 





July Term, 1878. 


Hon HORACE GRAY, Chief Justice. 
JAMES D. COLT, 
‘“  ~SETH AMEs, 
‘6 Marcus Morton, 
“ WILLIAM C. ENDICOTT, Associate Justices. 
“~~ OTIs P. LoRD, 
‘© AUGUSTUS L. SOULE, 


LEASE—ASSIGNMENT—ACTION FOR RENT.—Where 
the defendant took a lease which covenunted that he 
would “use and occupy the premises for and 1s a dry 
goods and millinery *store,” and that he would not 
lease or underlet the premises without the consent 
of the lessor, or those having its estate, and, sub- 
sequently, with the lessor’s consent, made an assign- 
ment to one M, who agreed to use the premises for the 
willinery business and the sale of hair goods, the les- 
sor’s assent being given upon the express stipulation 
that its claim against the defendant should not be af- 
fected by the assignment and its assent thereto; and 
M assigned 10 one S, who was to occupy the premises 
as an office for a dye house, with the lessor’s assent, 
but without the knowledge or assent of the defendant. 
It was held that, whether the use made of the premises 
by M was a change inthe occupation prescribed by the 
lease, was immaterial, as the defendant’s liability upon 
the covenant to pay rent would continue; but that the 
occupation by S was a different occupation, and the 
defendant was released from liability on the covenant 
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to pay rent while such occupation continued, Opin- 
ion by ENDICcUTT, J.—Fifty Associates v. Grace. 


CORPORATION — TRANSFER OF SHARES — NEGLI- 
GENCE.—Where the holder of a certificate of shares in 
a corporation is the absolute owner, his assignment 
and delivery thereof will pass the title to the assignee; 
and the latter, upon surrendering the former certifi- 
cate, may obtain a new one in his ownname. Stone v. 
Hackett, 12 Gray, 227; Gen. St. c. 60, §§ 9, 10, 18; St. 
1870, c. 224, §§ 22, 23,26. If the holder appears upon 


| 


the face of the old certificate to be the absoiute owner, | 


and the corporation has no notice that the fact is other- 
wise, it may safely issue a new certificate to the as- 
signee, which, if taken in good faith, and for a valuable 
consideration, will vest a perfect title in him. Salis- 
bury Mills v. Townsend, 109 Mass. 117; Pratt v. Taun- 
ton Copper Co., 123 Mass. 110. But, for the protec- 
tion of the rights of the lawful owner of the shares, 
the corporation is bound to use reasonable care in the 
issue of certificates, and if, by the form of the certifi- 
cate, or otherwise, the corporation has notice that the 
present holder is not the absolute owner, but holds the 
shares by such a title that he may not have authority 
to transfer them, the corporation is not obliged, with- 
out evidence of such authority, to issue a certificate to 
his assignee; and if, without making any inquiry, it 
does issue a new certificate, it is liable to the rightful 
owner if he is injured by its negligent and wrongful 
act, without proof of fraud or collusion. See Lowry 
v. Commercial & Farmers’ Bank, Taney, 310; Bay- 
ard v. Farmer’ & Mechanics’ Bank, 52 Penn. St. 282; 
Atkinson vy. Atkinson, 8 Allen, 15; Shaw v. Spencer. 
100 Muss. 382; Fisher v. Brown, 104 Mass. 259: Dun- 
can v. Jandon, 15 Wall. 165. Opinion by Gray, C. J. 
—Loring v. Salisbury Mills. 


MALICIOUS PROSECUTION— EVIDENCE TO REBUT 
MALICE.—1. In ordinary actions for malicious prose- 
cutions, proof that the defendant knowingly and de- 
signedly commenced a prosecution without reasona- 
ble or probable cause, would be sufficient proof of 
malice; but the question of the existence of malice is 
a distinct issue, and even if it be shown that the pros- 
ecution was without -probable cause, it is competent 
for the defendant to’ introduce evidence to show that 
it was instituted in good faith and without malice. 
Savage v. Brewer, 16 Pick. 453; Cloon v, Gerry, 13 
Gray, 201; Barrow v. Mason,31 Vt. 189. 2. In the case 
at bar, the prosecution alleged to be malicious was a 
complaint made by the defendant to the municipal 
court of Boston, charging the plaintiff with an assault 
upon him, the defendant. The defendant admitted 
that he had not been assaulted, and want of probable 
cause for such complaint, but introduced evidence 
tending to show that he stated to the officer of the 
court that an assault had been committed upon one B, 
aservant of defendant, but by mistake, and without 
his knowledge, the assault was alleged to have been 
committed upon himself. He then offered evidence to 
show that an assault had been made upon said B by 
plaintiff immediately before said complaint was made. 
Held, that this evidence was competent and should 
have been admitted. Opinion by MorTON, J.—Rip- 
ley v. McBarron. 


INSURANCE—WARRANTY—OCCUPATION OF PREM- 
ISES.—A_ policy of insurance contained the following 
clause: ‘* Warranted a family to live in said house 
throughout the year.” Held, that this was an ex- 
press warranty, and without its literal and exact ful- 
filment the policy would cease to be binding upon the 
company. Daniels v. Hudson River Ins. Co., 12 Cush. 
416; Sayler v. North Western Ins. Co., 2 Curtis, 610, 
Held, further, that the fact that two workmen slept in 
the house every night, and kept their trunks and cloth- 





ing in one of the rooms, who took their meals else- 
where, and went the rounds every night with a dark- 
lantern, as watchmen, usually visiting the house about 
bed-time, and leaving it before breakfast, would not 
justify the jury in finding a compliance with the war- 
ranty. Opinion by AMEs, J.—Poor v. Humboldt Ins. 
Co. 


—————$—$—<—<— $2 ———_—____ 


ABSTRACT OF DECISIONS OF 
COURT OF ILLINOIS. 


SUPREME 


[Filed at Springfield, June 24, 1878,] 

Hon. JOHN SCHOLFIELD, Chief Justice. 

* SIDNEY BREESE, 
s“ 6T. LYLE DICKEY, 
“ BENJAMIN R. SHELDON, 
“© ~~ PICKNEY H. WALKER. 
“ ~=6JONN M. SCOTT, 
¢ ALFRED M. CRalIG, J 


Associate Justices. 
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ADMINISTRATION—CLAIM IN SIXTH CLASS—TRUST 
—RIGHT OF APPEAL.—Appellee presented a claim in 
the county court against the estate of B, which was al- 
lowed in the seventh ciass of cases. Subsequently, she 
asked that it be ordered paid as a claim of the sixth class. 
This was granted. It appeurs that B in his lifetime was 
guardian of C, and died with a large amount of money 
belonging to his ward in his hands. The ward pre- 
sented aclaim against the estate, and it was ordered 
paid as of the sixth class. The appellant was surety 
on the guardian’s bond executed by B, and when appel- 
lee’s claim was ordered paid asa sixth class debt, he 
obtained an appeal. Two questions, therefore, arise 
in this court: Ist. Whether, under the statute which 
reads “appeals shall be allowed from all judgments, 
orders of the county court * * * * in favor of, 
any person who may consider himself aggrieved by 
any judgment,” etc., appellant had such an interest in 
in the subject-matter of the litigation as gave him the 
right of appeal. 2d. Whether appellee’s debt against 
the estate of Bis of such a nature that it falls within, 
the sixth class. As to the first point, the court decides. 
that appellant had the right of appeal. As to tbe sec- 
ond point, CRAIG, J., says: **Was the money held by the 
deceased received in trust for any purpose? The facts 
are not in dispuse. Appellee received from her father’s. 
estate some $6,000 in money and notes, which she 
placed in the hands of B for safe keeping. This was 
deposited in a bank, and as money was collected it 
was placed to the creditof B. He kept an account, 
with appellee, furnishing her money as she called for 
it, and cbarging himself with interest on the funds, 
Finally B furnished her with x statement of the whole 
transaction, and in settlement gave her a promissory 
note for the balance. There is no doubt, in regard to. 
the fact that appellee reposed confidence in. B, that he 
acted as a confidential adviser and finally became 
adebtor. But from these relations it by no means fol- 
lows that a trust arose, or that the relation of trustee, or- 
cestui que trust, existed. Where a person employs an- 
other as an agent, loans money, jor sells property on 
credit, a confidence or trust is reposed to a greater or 
less degree, and yet such transactions have never been, 
regarded by courts «as falling within any recognized, 
class of trusts. The facts of this transaction do not 
bring it within the definitions of Perry on Trusts. 
Nor are we aware of any principle of law under which 
the money due from the decedent to appellee can be 
regarded as a trust fund. The case in principle does 
not differ from 22 Ill. 502. The court below erred in 
allowing appellee’s claim in the sixth class.” Re- 
versed.— McKee v. Gaud. 
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[Filed at Ottawa, June 21, 1878. 


ScHOOL DISTRICT—CHANGING BOUNDARY LINES— 
OBJECTION RAISED,—The school trustees of the town 
of Jefferson, during the year 1875, undertook to change 
the boundary lines of district No. 13, by adding there- 
toa portion of the territory embraced in district No. 
2, and the territory thus embraced includes the prop- 
erty of the objectors. The question which arises here 
is whether in this collateral proceeding it is competent 
to determine the legality of the proceedings changing 
the boundaries of districts No. 2and 13. SCHOLFIELD, 
Cc. J.: “In Tumbs v. People, 75 Ill. 561,a new dis- 
trict was formed, which was clearly within the prohi- 
bition of the statute. But it was said, ‘Yet notwith- 
standing the school district was thus illegally formed 
in violation of the statutory condition, a majority of the 
court are of the opinion that, in this collateral pro- 
ceeding, the legality of tie formation of the district 
can not be inquired into, but that it must be taken as 
having been rightfully formed, and that the only mode 
in which the illegality can be inquired into and taken 
advantage of is by an information in the nature of a 
quo warranto.’ We are unable to perceive why this 
principle should be applicable to the original forma- 
tion of a district, and yet not applicable to its. re- 
formation. The inquiry whether it affects the whole 
or only a part is the same, and tie policy which for- 
bids inquiry as to the lawfulness of the organiza- 
tion of the district, except by a direct proceeding 
for that purpose, equally forbids inquiry, as to the 
lawfulness of the organization of apart of the dis- 
trict except by a direct proceeding for that purpose. 
The presumption in regard to the acts of school as 
well as other public officers, when assailed collaterally, 
is that they are lawful until the contrary is clearly es- 
tablished; and hence we can inthe present case in- 
dulge in. no presumption of irregularity, except that 
which it is expressly agreed exists. The objection 
seems to be purely technical, but at all events to have 
been availed of it, should have been raised by quo war- 
ranto aguinst the corporate authorities to show by 
what authority they assumed to exercise the corporate 
franchise with reference to the objectors’ lands.”? Re- 
versed and remanded.—People v. Trustees, etc.j 


— 
— 


ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 





October Term, 1878. 


Hon. tn A. LEwIs, Presiding Justice. 
“ } mn + — Associate Justices. 


COMMON CARRIER— Loss oF GOoODS—ACTION — 
NEGLIGENCE.—1. A carrier is liable to the owner of 
the goods for any actual damages resulting from the 
carrier’s negligence, and the recovery in such a case 
is not limited by the valuation placed by the owner on 
the goods at the date of the shipment. 2. The owner 
of goods may maintain an action against the carrier for 
damage done tothe goods by the negligence of the 
carrier, though the owner of the goods is not the ship- 
per. The action does not sound in contract. 3. In 
such an action, the burden is on the plaintiff to estab- 
lish negligence; and in the absence of affirmative and 
positive proof of such negligence, the simple fact of an 
accident and injury will be presumptively attributed to 
causes for which the defendant is not liable. Reversed 
and remanded. Opinion by Lewis, P. J.— Harvey v 
T. H. & Ind. R. R. 


MONEY PaID UNDER COMPULSION—TENDER. Inan 
action to recover the amount paid in excess ofthe proper 
amount for a water license, it must appear that the 


| 








amount actually due was tendered to the officers. Had 
such a tender been made, it would be equivalent to 
payment; and had a threat then been made to turn off 
the water, the question whether the payment of the 
excess was compu'sory might then have been brought 
up in an action against the city to recover the excess. 
Upinion by HAYDEN, J. Affirmed.— Westlake v. City 
of St. Louis. 

NEGLIGENCE—DANGEROUS MACHINERY.—1. Where 
the language of a witness, though ambiguous, is sus- 
ceptible of an interpretation which makes out a prima 
facie case for plaintiff, it is error to take the case from 
the jury. 2. Employers are bound to provide for their 


! employees a reasonably safe place in which to work. 


Where dangerous machinery is so placed in a foundry 
that the hands in the course of their work are in the 
habit of stepping over it, if the danger is hidden and 
the machinery of such a character as to appear safe to 
an inexperienced person, an inexperienced hand who 
had no warning of danger, if injured by stepping over 
the machinery in the regular course of his business, is 
not necessarily precluded from recovery against his 
employer on the ground of contributory negligence. 
Opinion by BAKEWELL, J, Reversed and remanded.— 
Dowling v. Allen. 

INSURANCE POLICY—CONDITION AS TO SURREN- 
DER.—1. In the surrender of an insurance policy, all 
the persons interested must concur. But where the 
company has agreed to give a paid-up policy on the 
surrender of the original policy whilst in force, it has 
no right to impose upon the insured who applies for a 
paid-up policy, according to the terms of his contract, 
the condition that he shall obtain a written surren- 
der from a person who his no beneficial interest 
in the insurance, and to whom the company could 
neyer become liable upon the policy in any way. Opin- 
ion by BAKEWELL, J. Reversed and remanded.— 
White v. Penn. Mut. Ins. Co. 


—————$$—a————__ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


May Term, [{1878. 
{(Filed October, 1878.] 


HON. WILLIAM E. NIBLACK, Chief Justice. 
‘© Horace P. BIDDLE, 
ss 6 JAMES L. WORDEN, 
‘6 ~6GrorGE V. Howk, 
‘* SAMUEL E. PERKINS, 


Associate Justices. 


MORTGAGE—RECORDING—FORECLOSURE—PARTIES. 
—1. When a mortgage is to be enforced against a sub- 
sequent grantee of the land, in good faith and for a val- 
uable consideration without notice, the complaint 
should show that the mortgage was recorded in the 
proper county and within the propertime. Butina 
suit by the mortgagee against the mortgagor, oragainst 
a subsequent grantee with notice, no averment that the 
mortgage was recorded is necessary. In the present 
case, Scarry, the last grantee, stipulated in the deed he 
received from his grantor, to pay the mortgage in suit. 
In such a case it is immaterial whether the mortgage 
was ever recorded or not. 2. Intermediate grantees, 
who have parted with all interest in the real estate 
mortgaged to the original grantor, are not necessary 
parties defendant to an action to foreclose the mortgage 
against the last grantee whe has stipulated in his deed 
to pay the mortgage. Opinion by BIppLk, J. Judg- 
ment affirmed.—Scarry v. Eldridge. 

MECHANICS’ LIENS—MANUFACTURING COMPANIES. 
—This was an action to enforce a mechanic’s lien 
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‘against the water works of the city of New Albany for 
lead furnished for its pipes. A demurrer was sus- 
tained to the complaint in the court below, whereupon 
the case was appealed to the Supreme Court. PER- 
KINS, J.: The statute provides for the creation and 
enforcement of liens, by mechanics, material men 
etc., against manufactories and the machinery thereof. 
(2 R. S. 1876, 266.) We think the water works com- 
pany cannot be held to be a manufacturing company, 
and though the pipes for distributing the water may 
be, and we think are, properly to be regarded as ma- 
chinery, still the machinery was not furnished to a 
manufacturing company, and hence is not embraced in 
the mechanics’ lien law. Judgment aflfirmed.—Ken- 
ww. 6 Lead & Oil Co. v. The -New Albany Water 
orks. 
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CasEs DECIDED BY THE SUPREME COURT OF MICHI- 
GAN; from June 12, 1877, to November 1, 1877. 
By HENkY A. CHANEY, Stute Reporter. Vol. 37, 
Lansing: W. S. George & Co. 1878. 


This volume contains 672 pages, and over 150 cases 
are reported. 

Among the decisions of interest are the following: 
Abandonment of homestead not presumed from mere 
absence; Bunker v. Paquette, p. 79. The acceptance 
of merchandise is not presumed from refusal to take 
it at present, and a promise to send for it when needed; 
Scotten v. Sutter, p. 526; nor of machinery put up for 
trial, from allowing it to stand for a time and occasion- 
ally using it; Phelps v. Whitaker, p. 72. An arrest is 
not justified by the manner and appearance of a person 
on being accused of a crime; Somerville v. Richards, 
p. 299. A client is entitled to the personal services of 
his attorney upon the argument of his case. But the 
retainer of one member of a firm is a retainer of all, 
and unless otherwise stipulated, the cause may be ar- 
gued and conducted by any one of them; Eygleston v. 
Boardman, p. 14. The penalty for refusing to dis- 
charge 2 mortgage may be recovered on a bill to re- 
deem; Cowles v. Marble, p. 188. The * execution” of 
a note is only its actual making and delivery; Free- 
man v. Ellison, p. 459. Neglect to prosecute for the 
unauthorized use of one’s name on negotiable paper 
does not estop one from denying his liability on similar 
paper subsequently issued; Stroh v. Hinchman. p. 490. 
Statute allowing the various parties to negotiable pa- 
per to be joined in one suit, does not change the na- 
ture of each one’s liability; Sherman v. Palmer, p. 
509. A Michigan statute declares males of eighteen, 
and females of sixteen, legally capable of ‘‘contracting 
marriage.” Held that the latter term does not include 
an executory contract, and cannot sustain an action 
for breach of promise of marriage against an infant; 
Frost v. Vought, p. 65. A promise to pay in sawing 
and lumber will be apportioned equally where the 
parties cannot agree and neither has the right to fix 
the proportion; Fredenburg v. Turner, p. 402. One is 
not estopped from denying the corporate existence of 
an association by accepting office in it; Fredenburg v. 
Lyon Lake M. E. Church. p. 476. Five years’ imprison- 
ment in the state prison for petit larceny is excessive; 
Byrnes v. People, p. 515. Contemporaneous and sub- 
sequent guarantees huve the same contract force, and 
differ only as to what considerations sustain them; 
Freeman v. Ellison, p. 459. Where an agent permits 
subordinate employees to trespass, he is liable for 
negligence rather than for the trespass itself; F. & P. 
M. Co. v. Weir, p. 111. 

Several of the cases here reported have already ap- 
peared in this JOURNAL. ‘Lhere is one feature of this 





volume which deserves particular mention, viz.: the 
manner in which Mr. Chaney has summarized the 
briefs of counsel and classified the authorities cited 
upon the argument. We have seldom seen a volume 
of reports in which this very important matter has 
been so skillfully handled, and cannot resist the temp- 
tation to call it to the attention of some reporters near- 
er home. We have heard it said that this is something 
which cannot be done at all or cannot be done satisfac- 
torily. Any one who has heretofore been possessed of 
this idea—an idea which we have more than once at- 
tempted to show to be false—will be likely to change 
his opinion after an examination of this volume. 

The book is well printed and bound, presenting a 
very handsome appearance,as law books go. We 
would add, in conclusion, that the syllabi appear to 
have been carefully prepared, and that the index is 
more than ordinarily complete. 








QUERIES AND ANSWERS. 





[Correspondents in this department are requested to make 
their questions and answers as brief as possible. Long 
statements of facts of partioular eases will be rejected 
Anonymous communications will not be noticed.] 


QUERIES. 


76. A EXECUTES HIS NOTE TO B, a feme sole, whom 
he afterwards marries, without paying the note. 
What effect has the marriage upon the note? 

Brunswick, Mo. H. P.G@ 


77. BAILMENT—LOsS OF CATTLE.—A contract is 
entered into in these words: ‘* Memoranda of agree- 
ment made and entered into this Oct. 24, 1877, by and 
between of the first part, and of the sec- 
ond part, witnesseth that said party of the first 
part, has received eighty head of three-year-old steers 
to feed on full feed, and return the same from the first 
to fifteenth day of May, to be delivered at Clorinda, 
Towa. Said second party agrees to pay 5 1-2 cents per 
pound for what said steers gain in the feeding.” 
Signed, etc. A part of said cattle die without the fault 
of either party. Can the bailor require the return of 
all the vattle or hold the bailee responsible, or does 
each party lose his respective interest, to wit: the 
bailor his cattle and the bailee his feed, etc? 

Clarinda, Ia. 








Cc. 





78. EXEMPTION—REPEAL OF STATUTE — VESTED 
RiGuts.—Suppose that A holdsa debt against B in 
1874, contracted under the exemption law of that date, 
which exempts certain specific articles of persenal 
property. Suitis brought by A,and judgment ob- 
tained under that exemption law in 1876. but no execu- 
tion issued on that judgment until 1878, after the pass- 
age of a new exemption law in 1877, which repeals the 
law of 1874, except as to vested rights which accrued 
under the law of 1874. Now, after the law of 1877 had 
taken effect, which exempts $400 worth of property, A 
has an execution issued against B, which did not be- 
come a lien on B’s property until placed in the 
hands of the officer. The question is. which law is the 
debt to be collected under; the law of 1874 or that of 
1878? or in other words, did A, by obtaining a judg- 
ment against B in 1874, obtain any vested right in B’s 
property, and is not the law of 1877 a remedial stat- 
ute, which governs all collections atter it goes into ef- 
fect? Please let the answer tothis cite authorities. 














-420 THE CENTRAL LAW JOURNAL. 
ANSWERS. dence that the person commit'ing the same is a tran p 
No. 70. within the meaning of this act.””—-The British Columbia 


(7. Cent. L. J. 359.) 


The plea of infancy can be sustained. See 
Tucker v. Moreland 1 Am. Lead. Cas. 224; Vas- 
se v. Smith, Id, 287. Infant need not return 
property before pleading infancy in orderto sustain 
the plea. Cresinger v. Walsh, 15 Ohio, 156; 1 Am. 
Lead. Cas. 258; 17 Wend. 120; 10 Pet. 58; 7 Blackf. 442; 
23 Mo. 523. As to whether surety of infant is dis- 
charged when the infant rescinds the contract, see 
Patterson v. Cave, 61 Mo. 339; Baker v. Kennett, 
54 Mo. 82; Ray v. Benner. 12 Kus. 105; State to use 
Com’rs of Knox Co. v. Blake .2 Ohio St. 147; Rus- 
sell v. Fuilor, 1 Obio St. 327; Burge on Suretysbip, 
8 and 6; Theobald on Prin. and Surety, 2; Ide v. 
Churchill, 14 Ohio St. 382; Sterns v. Marks, 35. Barb. 
565; Davis v. Statts, 43 Ind. 103; Jones v. Crosthwaits, 
17 Lowa, 393. H. P. G. 

Brunswick, Mo. : 





No. 74. 
[7 Cent. L. J. 400.] 


The term “shyster” is probably a variation of the 
* word “shicer,” which signifies “a mean man, a hum- 
bug, a duffer, a worthless person, one who will not 
work.” *‘Duffer” has a general application to a worth- 
less fellow, or a cheat of any kind. The word “‘shys- 
ter” as applied to a person of the legal fraternity may 
be sai: to signify that he is low and mean in practice, 
or is a worthless humbug. Its special application is to 
such as are shy of the higher courts and even-handed 
practice, and who resort to evil ,,ractices to accomplish 
their ends, either in stirring up litigation or thwarting 
justice, as by bribery, packing juries, or procuring 
straw bail, etc. The word has been used in at least one 
American dictionary—Bartlett’s Dictionary of Ameri- 
eanixms—if I am not mistaken, and its signification was 
eloquently treated in an address which was delivered 
some four or five years ago by Hon. E. G. Ryan, of 
Milwaukee, now Chief Justice of Wisconsin. As the 
word has become current, there has been a tendency 
to expand its meaning, as the address of Chief Jus- 
tice Ryan would indicate. D. 
Chicago, Nov. 14, 1878. 





A SUBSCRIBER in La Crosse, Wisconsin, suggests 
that “shysier” is etymologically derived from the Ger- 
man word “schuster”? a shoemaker, or cobbler, and 
that it grew into use in New York city, from the prac- 
tices of certain ultorneys of a lower claxs, und others, 
not attorneys, hanging around the “Tombs,” city 
criminal court, picking up the cases of prisoners, and 
taking the prisoners’ money found on their persons, 
for real or pretended legal services. From that its 
meaning grew to apply to ail lawyers or practitioners 
in the lower courts, whose practices are disreputable. 








NOTES. 





LORD JUSTICE CHRISTIAN, of the Irish Court of Ap- 
peals, whose quarrels with the legal reporters have given 
him considerable notoriety has been forced to resign 
his seat on the bench on uccount of increasing deaf- 
ness.———The New Hampshire tramp law, lately passed 
by the legislature of that state, imposes a punishment 
on tramps of trom fifteen months to two yeurs imprison- 
ment, and declares that “any act of beggary or vagrancy 
by any person not a resident of this state shall be evi- 





law requiring Chinamen coming into the province to ob- 
tain a license before tliey can be employed by any 
manufactory or place of business, has been declared 
unconstitutional by the Supreme Court of that prov- 
ince. 





A committee of the Bar Association of Iowa have in- 
stituted a proceeding in the United States Circuit 
Court, at Des Moines, for the disbarment of Hon. 
Chester C. Cole, for many years a justice of the Su- 
preme Court of that state. The grounds upon which 
the committee proceed are that Judge Cole, acting as 
counsel for the bondholders in the Iowa Central Ruil- 
way foreclosure suit, advised his clients to commence 
an attack through the newspapers upon the motives 
and conduct of Judge Dillon, in order to secure a de- 
cision in accordance with their wishes; Judge Cole, on 
his part, undertaking to procure an interview with 
Judge Dillon, exhibit these articles to him, and, to use 
his own expressive language, “apply the thorns to his 
side.” In pursuance of this advice, Mr. Cate, a 
wealthy and influen: ial citizen of Boston, began a series 
of attacks, in several influential journals in the eastern 
states, upon the integrity of Judge Dillon’s rulings in 
that case. These attacks, wanton and unscrupulous in 
their character, and utterly destitute of truth, aroused 
the indignation of the friends of Judge Dillon and of 
the bar of his circuit. A card was drawn up vindica- 
ting his conduct and motives and signed by all the 
counsel in the case except Mr. Ashurst, of Philadel- 
phia, who did not appear strictly as counsel, but who 
occupied the position of chairman of a committee of 
bondholders. The conduct of Judge Cole in signing 
this card so incensed Mr. Cate that he published ex- 
tracts from Judge Cule’s letters, wherein he advised 
the newspaper attack, against which the card was in- 
tended to be « vindication; and he has now placed in 
the hands of the Committee of the Bar Association the 
originals or copies of these letters. 

We have followed the history of this litigation close- 
ly from beginning to end; we have read all of Mr. 
Cate’s circulars, scattered broadcast throughout the 
Eighth Judicial Circuit for eighteen months past, and 
nearly all of his articles in the eastern papers, aspers- 
ing Judge Dillon’s conduct. It is our deliberate be- 
lief that Judge Dillon has not only been aciuated by 
no improper motives in that case, but that his rulings 
have been free from legul error. We suy further, 
that without any reference to the question whether the 
conduct of the judge has been blameworthy or not, the 
attack of Judge Coleis infamous. If Judge Dillon acted 
corruptly in that case, the proper proceeding was ve- 
fore a court of impeachment. Let it once be known 
that counsel are at liberty to attempt to secure favora- 
ble decisions in pending litigation by organizing news- 
paper attacks upon the conduct and motives of the 
judges, and |aw-suits will be tried by newspupers, and 
the independence of the judiciary will be at an end, 

In pursuance of the same line of policy which or- 
ganized this newspaper attack upon Judge Dillon, 
Judge Cole has just published a card in the Iowa State 
Register touching the affair. It does not deny a single 
one of the charges laid against him, but is devoted to 
an attack upon the motives of the committee charged 
with prosecuting him. The same tactics, it will be re- 
membered, were unsuccessfully resorted to by a law- 
yer of this city when lately prosecuted for disbarment 
by the Bar Association of St. Louis. Neither the pub- 
lic nor the lowa bar are concerned with the motives 
of Judge Cole’s prosecutors, nor with his past relations 
tothem. The sole question is: Did he do this thing 
or no? 








BPAY) it 


mA 1?) 





